DEPARTHMERT OF JUSTICE {DJ) DEADRLY FOECE FOLILY

Z.4 CHAPTER II STRMMARY

® {SO5 are contract employees and not eoployees of the U.5.
Goveroment. However, in order to fully provide security
services required by the contract, it is deemed essential that
all CS0Og have the power to enforce Federal law while on a
Fedaral work gite during duty hours and while performing

contract duties. .

& In thic regard, all CS0s receive gpecizl, limited deputation
through the U.S5. Marshal. This deputation is limited te the
extent that it will only apply while the CSC is on duty at the
Pederal worksite and in the performance of duties.

4+ The Firearms Policy states:

A federal law enforcement officer may use deadly force anly
when pecessary, that is, when the officer has a reasonable
belief that the subject of such force poses an imminent
danger of death or serious physical injury to the officer or
tec another person.

¢+ The key elements of the Firearms Policy are:

4+ Necessary

+ Reaponakble Belief

4+ Inminent Danger

+ Death or Serious Physical Injury

Firaarms Qualification

4+ The couvrse of fire is designed to simulate real situaticnes and
no deviation of ammmition, clothing, stance, or seoring is
pexrmitted. This qualificarion course of fire will be
conducted with the following criteria:

A. Weapon

E. Ammunition

C. Firing Digtance
D. Target

E. <Clothing

F. Scoring

G. {Qualification
H. Safery
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2.2 PFIREARMS POLICY/DEADLY FORCE

The Firearms Policy states:

% federal law enforcement officer may use deadly force only
when pecessary, that is, when the officer has a reascnahble
belief that the subject of such force poses an imminent
danger of death or sericus physical injury to the efficer or
to another person. ’

Key elemants of the firearms policy are:

Kecessary

Reagonable Belief

Imminent Danger

Death or Serious Physical Injury

L O N

Dandly force

Any force that is likely to cause death or serious physical
injury.
Permigzibla Uses

The need to use deadly force arises when all cther available
means of preventing imminent and grave danger to officers or
other persons have fajled or would be likely to fail. Thus,
employing deadly force is permigsible when there is no safe
alternative to using such force, and without it the officer or
others would face imminent and grave danger. An officer is not
required to place him or herself, another officer, a suspeckt, or
the public in unreagonable danger of death or pericus phyeical
injury before using deadly force.

Determining whether deadly force is necessary may involve
inetantanesus decisicne that encompase wmany factors, such as the
likelihood that the gubject will use deadly force on the officer
or others if such force is not used by the officer; the officer‘s
knowledge that the subjest will likely acquiesce in arrest or
recapture if the officer uses lesser force or no foree at all;
the capabilities of the subject; the subject’'s access to cover
and weapots; the pragapse of other parssms vhe may be ar rigk if
force is not used; and the pature and the geverity of the
subject’s eriminal conduct or the danger posed.

Deadly force ehounld never be uned upon mere pugpicion that a
crime, no matter how serious, was committed, or simply upon the
officer's determination that probable cause would support the.
arreet of the person being pursued or arrested for the commiasion
of a crime. Deadly force wmay be used to prevent the escape of
fleeing subject if there ig probable cause to believe:

Section J - Attachmenl 4(A}



1) the pubject has committed a felony involving the inflicticon or
threatened infliction of merious physical injury or death, and

2} the escape of the subject would pose an imminent danger of
death or serious physical injury to the officer or to anotkher
person. As usged ip thie pelicy, "imminent* has a broader meaning
that "immediate® or "instantaneons.*

The concept of *"imminent® should be understcod to be elastic,
that is, involving a period of time dependent en the o
circumstances, rather that the fixed point of time implicit in
the concept of "immediate® or "iastantanecus.® ' Thus, a subject
may pose an itmminent danger even If he or she is not .at that very
moment pointing a weapon at the officer if, for example, he or
she hag a weapon within reach or is running for cover, carrying a
WEADGTR, Or running to a placte whersas the officer has reason to

believe a weapon is available.

Reagorable Pelief

For purposes of this pelicy, "probable caunse®, "reason to
believe" and *"reasconable belief” mean, that facts and
cirounstances, inclunding the reasonable inferences drawn
therefrom, knewn to the officer at the time of the use of deadly
force would cause a reascnable officer to conciude that the poant
at issue is probably true. The reapcnableness of a belief or
decigion must be viewed from the perspective of the afficer on
the scene, who may often be forced to wake split-second decisions
in circumstances that are tense, unpredictable, and rapidly
evolving. Reasonableness i not to be viewed from the calm
vantage point of hindsight.

Intermsdiate Force

If force orther than deadly force could reasonably be expected to
accomplisgh the same end, such as the arrest of a dangerous
fleeing subject, without unrearsomabhly inecreasing the danger to
the officer or to others, then it met be used.

Varbal Warning

If poseible and if te do s would net increase the danger to the
officer or othere, a verbsl warning to submit to the authority of
the officer shall be given prior to the nse of deadly force.

Warning Shots and Shooting to Disable

Warning shots are not autherized. Discharge of a firearwm is
usually considered to be permisggible only under the same
cirevumstances when deadly force may be used., that is, oniy when
pecesgary to prevent loes of life or serious physical injury.
Warning shots themselves wmay pose dangere to the cfficer or

others.
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US. Department of Justice

United States

Marshals Service

Policy Directive
Subject Index:
_ No. 99-09
Non-Lethal Devices January 29, 1999
OC Spray File No. 0220
Baton, Expandable .
Stun-Gun
STUNBELT
NON-LETHAL DEVICES

1. PURPOSE: The purpose of this policy directive is to consolidate the previously ssued policy
notices that address the use and issuance of 17,5, Marahals Service (USMS) approved
intermediate weapons and devices. In nddition, this policy directive indicates which devices
are mrthorized by the Service, and establishes procedures and reporting responsibilities.

II. AUTHORITY: The Direcior's authority to issue this directive governing non-lethal deviees is
set forth in 28.U.5.C. Section 561 (g).

. POLICY:

A. Authorized Devices: . Only the following non-lethal devices are authorized for use by »
Deputy 1.5, Marshal:

1. Oleoresin Capsicum Asrosols (OC Spray),
3. Expardable Baton, 21" electro less nickel with foum handle;
3. Stun-Gun; -
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Non-Lethal Devices

4. Electronic Restraint Belt (STUNBELT); and

5. Items wpproved by the USMS for use by the Special Operations Group.

B. Only the devices desipnated by the USMS my—bemedvdﬁhinthepufommufﬂﬂit:iﬂ
duties. Identical equipment used by other law enforcement agencies may be substituted if
prior consent has been abtained from district management. For the STUNBELT,
substitution requires prior written cansent from the Prisoner Services Division.

C. Non-lethal devices shall be concealed from the general public when and where
appropriste. A device should not be inspected or handied in view of the public unless for

an aperational purpose.
IV. PROCEDURES:

A. Use of OC Spray:

i

Whenever possible, & deputy should be upwind from the subject before using OC spray
and should avoid entering the spray area. The deputy should maintain  safe distance

from the mibject of herwoen two and ten fiset. A wingle spray burst ahould be directed

at the subject’s eyes, nose and mouth. Additional burst(s) may be used if the initial or
mibsequent burst proves ineffective

A subject spmyed with an OC aeroscl sionid not normally require medical treatment.
Howewver, when the pevson sprayed has been placed in a safe environment, the person
should be decontaminated as directed in the approved USMS OC trining program. If
the subject's symptoms do not decrease after 45 minutes, the subject exhibits
symptoms that are not consistest with the pormal reactions to OC, or the subjec
requests medical attention, madical attetticn will be provided as soon a3 possibie.
Most OC substances will naturally dissipate and decontamination of clothing should
not be necessary.

Subjects that have beent sprayed shall be monitored comtinuously for mdications of
medical problems and shall not be left alone while in USMS custody.

OC spray may be employed against dogs and other animals when the deputy
reasonably believes that the animal poses & danger to USMS personnel or other

persons,

Page 2 of 6
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Non-Lethal Devices
90.09

B. Use of the Expandable Baion:

There are several wreas of the human body that if struck by an expandable baton would
provide a measure of control over & resistant subject. Since the objective is to contrel
with & minimum possibility of permanent mjury to the ssbject, certain body arcas as
identified in basic training and ro-certification should be avoided if possible.

The expandable baton should be carried in the issued holster ox the deputy’s non-
handgun side. While in the holster, tip od down, the baton is ready to be tactically

3. Each deputy shall re-certify annually to contimye carrying the expandable baton.

C. Use of the Stun-Gun or STUNBELT:

L.

Before using a Stun-Gun or STUNBELT, the Deputy will undertake all reasonable
measures to ensure that the prisoner has no existing medical conditions that would
prechude use of the device. The Stun-Gun or STUNBELT will not be used on
prisoniers known 10 have the following medical conditions:

a. Pregnancy,

b. Heart disease,

¢. Mulhiple sclercsis, muscular dystrophy, or epilepsy; or

d. Any other medical condition known to pose a rizk to the prisoner.

Use is allowed where there is 1 reasonable belief that the prisoner poses a substantial
escape risk or risk of injury or death to the deputy or olhers. Activation of the
STUNBELYT is allowed when the prisoner purposely tampers with the device or takes
actions to avoid constant vigial supervision by the deputy.

Before the STUNBELT can be applied, a deputy must first obtain verbal approval
from an immediate spervisor or the official in charge of the sssigmment, if the
supervisor is not available. An employes who intends to carty & Stun-Gun should atsoe
first recerve verbal approval from district management. Use of the baton ar OC Spray
Prior to applying the STUNBELT, the deputy will advise the detamee that the belt is
poing to be placed on him or ber, and that the belt will be activated under certain
cirrumstances, This notification will be accomplished by reading the Notification of
Electronic Restraint Belr Use (Form USM-536) aloud to the detainee or by allowing
the person to read the form. The detainee will be given the opportunity 1o sign the

Pagedof &
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Non-Lethal Devices
99-09

notification. If this is not possible, or the individua? refisses, the deputy should recerd
this information on the form.

5. Before using a STUNBELT in any court proceeding, the presiding judge will be fully
informed of the USMS's intention to use the STUNBELT for security purposes. The
responsible U.S. Attorney and the detainee's representative should also be informed of
the rationale for STUNBELT usage and be given a description of how the
STUNBELT operates, The STUNBELT will be covered to preclude any prejudicial
influence of a jury member,

D. Technical Probiems: If a nan-lethal device does ot function as desgned, or should
other techmical problems occur, the deputy will complete the following steps:

1. Write s memorsndum describing the problem, the conditions vnder which the problem
occurred, and the identification (brand) or other nomenclature,

2. Send & copy of the memoranduns 10 both the Assistant Director for Truizing and the
Health and Safety Officer. It is not necossery to send the faulty device or weapon
unless requested to do s,

E. Aircraft Restrictions:

1. OC Spray shall not be carried on commercial or USMS wircraft, either on the persen

" orin checked baggage. Devices containing OC-based materials are deaignated ax
hazardous substances, and federal regulstions protubit the transpart of such items
aboard aircraft.

2. STUNBELTS may not be used aboard aircraft because FAA has not approved their
usage. Batons xnd Stun-Guns may be carried subject 10 the restrictions set by the
CATTiT,

F. Storage: Each deputy issued a non-jethal device is responsible for keeping the device
under lock and key or in a protectad area wheee limited or controlled access can be
reasonubly assured. The OC spray, when carried, will be in 4 secure, safe, and readily
accessible location. Aerosal devices should not be stored in areas where externally high
temperatures are likely to oceur.

G. Reguired Training: Before using any nott-lethal devica, each deputy shall have
succesafully completed the required traiming program, inchuding the re-certification. In
Initial and refresher trainmg for noo-lethal devices will be conducted by a certifind
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Non-Lethal Devices
90-09

instructor and will be documested by the district/division office. Documentation of
training will serve us the suthorization to possess, camy, and employ non-lethal devices. If
a deputy is unable to qualify with an authorized non-icthal device, the instructor will
conduct and document remedial training necessary to attain qualification before the deputy
is authorized to carry the device,

V. RESPONSIBILITIES.

A Deputy (U.S. Marshel): If » non-leithal devica is used on a mehject/detainee, the following
steps will be taken:

1.

Pruﬁdznmdin]mmimhnnndmdytumypermnwhuhubﬁmﬂyinjmﬁ,nﬂagcs
an infury, or requests medica) attention. When a chemical agent has been applied, first
8id shalf be admiristered as soon as practicable. An injured subject will be transporied
ta & medical facility for examination prior to further processing. During
transportation, the injured subject will be constantly smonitored. If the subject 15
UNCONESCIONS of, in the opinion of the concemned deputy or supervisor, has an isjury
requiring medical attention beyond the capability afforded by training wnd issued first
aid ftems, the deputy will request that an smbulancs or emergency medical service
respand to the scene;

Report the incidant to the immediate superviser as soon as possible;

Complete Form UJSM-133, Firearms Discharge Asseult Report, Submit, by mail or
FAX, the compieted form within 24 hours to the Office of Imemal Affairs, TU.5.
Marzhals Service, 600 Ammy Navy Drive, Suate 907 C5-3, Asrlington, VA 22202-4210.
Ifa STUNBELT is activated, the Office of Imternad Affsirs will notfy the Depraty
Director; and

Photograph and/or videotape nry marks or injuries. These should be documented with
A Teasuring tape of ruler. The photographs or videotape will serve as docurnentation
of the size and location of the injuries related to the use of the device. This material

wili be maintained with the incident documenistion (Form USM-133) in a secure file.

V1. DEFINITIONS:

A, Deputy (U8 Marshal): Includea operational employees assigned to the 1811 job serics,
U.S. Marshal, an employee who has a valid special deputization, or an employee (or
contract employee) who has been authorizad gpecifically by the 1ISMS to carry & non-
lethal device s & roquirement of hisher duty assignment.(i.e., Detention Enforcement
Officer, Avistion Enforcement).
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MNoo-Lethal Devices
9509

B. Non-lathal Force Device: An suthorized device that is intended 1o be used to subdue a
subject but nat to cause sericus physical injury or desth.

C. Dlecresin Capsicum Asvosoly (O Spray):  An inflammatory agen! that occurs in various
peppers. Oleoresin is 4 srixture of resin and exsential ofl occurring patyrully in varicus
plants. Capsicum is any of several varieties of red peppers such as chili, cayerme, and bird.

D. Stun-Gun: A device that directs an elactrical charge that can be used to controi a violent

E. STUNBELT: A regirtining device that transmits an elecirical change that can be used to
comrol & viclent person. The STUNBELT is activated by & remote control device. For
eight contimstous seconds, the belt emits o 50,000 volt charge that can disorient,
temporarily immobilize, and stun & person without causing permanent injury.

Effective Date: By Order
_2lun/z]
o Gonzalez
Directar

U.S. Marshals Service

Clnuh United States Marshals Service Policy and Procedires Marmal, peragraph 2.8-3,
Electronic Shn-Gun (XR-500), dated 2/22/85; Policy Notics 94-003, Expandabdle
Bayons; Policy Notice 94-020, Oleoresin Capsicum (OC) Aerosols, and Policy Notice
96-002, Electronic Restraint Belt,

Croxs Refervnee: Policy Directive 35-08, Use of Force,

Proponent: Executive Services Division, Policy Center, 202/307-9480; FAX 202/307-9831.

Tiis palicy diractive hes boon negotisted and spproved by the lnweragions! Counci? of U.S. Marghals Service
Locals American Federatinn of Goveronett Employess,
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Section d - Artachment HC)

Solicitation MS-02-R-0002
Questions-and-Answers

1st Circuit specific

1. Question: Can the regulations noted in Articles XIIT and XIV of the Puerto Rico
CBA be provided? The regulations referenced are Puerto Rico’s Mandatory Decree
Mo 74 {S'h revision} and the Puerto Rico Act. No. 84 of 1995,

Answer: These articles are attached (o the questions-and-answers. Reliance on this
information is at the discretion of the offeror.

[

Question: [s the Courthouse in Boston a 24-hour site? How many leads are
authonzed for this site?

Answer: One Courthouse Way, Facility F, Boston MA 1s a 24-hour facility. This
will be changed by amendment 1o the solicitalion. [AW para C-5 (c}, for facilities
operating on a 24-hour basis, the contractor must provide 3 Lead Court Secunty
Officers (LCS0s),

3. Question: Section J Attachment 1 (A) Applicable Wage Detenmination {WD) &
Colleetive Bargaining Agreements (CBA)... For the city of Manchester, NH there 1s
no WD relerence lisled on this matrix. Article 1 of the CBA between MVM and the
Court Security Officers/First Circuit Court of Appeals (New England) includes New
Hampshire as a state for union coverage, however, there 15 no DOL Wage
Determination included in Scction J for Hillsborough County. What WD covers the
CSO/LCE0s in Manchester, NH?

Answer: The CBA between MVM and the Court Security Qfficers/First Circuit
Coun of Appeals (New England) will apply to the city of Manchester, Hillsborough
County, NH. A wage determination for that location was requested from the
Department of Labor but has yet to be received by USMS,

4, Question: Section J, Attachment 1{A) included a list of Wage Deterrnination
nmumbers for the 1% Circuit, Manchester, NH has no WDYCBA number Jisled on this
surmnmary page. Please confirm that Manchester, as well ag all other locations cxcept
Puerto Rico, is covered by the same CBA.

Answer: The CBA between MVM and the Court Secunty Officers/First Circuit
Court of Appeals (New England) will apply to the New England districts.

Page | of 23
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2nd Circuit specific

5. Question: The SSO program in Southemn New York currently has a Site Superviser
and & L550s. The USM69 tndicates only 5 LS50s. Does the USMS want to retain
the current status at 6 LSS0s?

Answer: The number in Section B, Specification and Pricing Proposal Sheets (L/SM-
69) arc estimates. Offerors are to prepare their proposals based on what is in the
solicitation.

6. Question; The CBA for Brooklyn ENY and SNY have recently been accepted by the
DOL and are now the govemning document for those employees. The WDs [or these
lacations were provided tn Section I rather than the CBAs. Since the CBAs have now
been accepted by DOL. will the RFP be amended to replace the WEs with the CBAs?

Answer: The CBAs for Brooklyn E/NY and S/NY will be incorporated as the
governing documents by amendment 1o the sohieitation.

7. Question: Section J Attachment 1 (A} Applicable Wage Determination (WD) &
Collective Bargaining Agrecments {CBA)... What WD ar CBA applies to the work
sites in Central [siip? It appears this city is in Suffolk County, however, there is no
local W or CBA for this county. 'Will the government please provide the applicable
local WD or CBA for the locations in Central Islip?

Answer: The CBA for Central Islip, Suffolk county, NY will be incorporated by
amendment 1nto the solicitation.

& Question: Section J Attachment 1 () Actual Wages and Benefits for Sites covered
by Non-CBA WI)'s... It appears from this section’s spreadsheets, for the cities in the
Eastern and Southern NY Distnicts, that the DOL wall incorporate a CBA shortly but
at this point anly the local WD is inciuded. For Brooklyn, New York, Foley Square
and White Plains NY, the CSO pay rate on these spreadsheets is $21.18, which is
LESS than the prevailing WD rate of $23.64. Please advise which rate you want the
offeror to use”  Also, for Poughkeepsie NY the CSC pay rate on these spreadshects
15 $19.27, which is LESS than the prevailing WD (#94-2379 Rev 17) rate 0f $23.64.
Please advise which rate you want the offeror to use?

Answer: The offerors are (o use the rate in the CBA, which will be incorporated into
the solicitation by amendment. For sites in the 2" Circuit that are now covered by
CBAs, that information in Section J Attachment 1 (C) for the 2™ Circuit will be
dcleted from the solicitation.

Page 2 o0f23
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4th Circuit specific

9. Question: In CBA 2001-0455 (rev 1), Article 19, paragraph C, 1t states that afier ten

1

vears and one day of employment, emplayees shall receive “four and one half (4 12
weeks paid vacations based on one hundred and sixty (160) hours. .. Daes this mean
emplovees get 180 hours (4 ¥ weeks) or 160 hours of vacation? 1s the 160 hours a
typographical error?

Answer: Employees get 180 hours,

10. Question: In CBA 2001-0455 (rev 1), Article 20, paragraph 4, changes have been
made by hand. Which is the approved version; is sick/personal leave accrued from
year to year?

Answer: According 1o the CBA, sick Leave can accrue.

11, Question: In CBA 2001-0455 (rev 1), Article 20, paragraph C has been crossed out.
Do the employecs get a shoe allowance of $150/year?

Answer: There is no shoe allowanee.

12, Question: What 15 lhe number of billable hours per LC50s and CS0s by individual
locations within the 4th Judicial Cirewit? Please provide the number of personmel
identified as LCSQs and C50s at each location.

Answer: Scction B, Specification and Pricing Proposal Sheets for the 4™ Circuit
specify the number of LCSOs and CSOs required for each facility. The estimated
number of hours for each position is 2008 per year.

13, Question: ParaJ 1 (A}, 4" Circuit, West Virginia — USGOA Local #87 CBA s
there a corresponding BOL WD issued for this CBA?

Answer; The CBA between Akal Secunty Inc and USGOA Local #87 will apply to
the cities of Elkins, Wheeling, Martinsburg, and Clarksville WV. The CBA between
Akal Secunity Inc and USGOA Local #92 will apply to the citics of Charleston,
Huntington, Bluefield, Beckley, and Parkersburg WV, A wage determination for
these locations (Charleston, Huntington, Bluefieid, Beckley, and Parkersburg WV)
was requesied from the Department of Labor but has vet to be received by USMS.

Pape 3ol 23
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Section B

14. Question: Para B-1{b) (1) Basic Rate Iow does the Government denive the

2,008-hour estimate for the Basic Rate category? [s this some type of calculation that
starts with the 1ypical 2,080 avaitable annual hours? Further clanfication would be
appreciated.

Answer: The 2008 hours arc derived [(rom the number of working days per month
multiplied by 8 hours a day for cach position. This number of hours includes
allowances for night differential, medical exam time, weapens proficiency standards,
in-service training, and Onentation Phases | and [1. The 10 federal holidays are not
meiuded in the 2008 hours.

. Question: Para B-1 {¢) Wages & Benefits Since succcssor cantractors must abide

by the wages and benefits of the applicable CBA (for the base year), offerors will
need a quantity of the night hours worked in each circuit where a shift differential is
paid in order to projeet this cost. The mformation provided by the USMS indicates
24-hour sites but does not give data on how many hours of work arc required between
6pm and 6am al any sitc. The contractor must pay a premium for this work under
some CBA's. Pleasc pravide the quanhity of night hours to be worked 10 each circuit
with shift differential.

Answer: The following are the estimated number of hours werked from 6FM to

6AM by circuit:

1*' Circuit Average # of 6PM to 6AM hours worked

Hours/Month
Boston, MA 2.174
Worcesler, MA 0
Springficld, MA (
Portland, ME (
Bangor, ME 0
Concord, NH 43
Manchester, NH 0
Providence, RI 433
Hatc Rey, 5an Juan PR 2,393

Page 4 of 23

ME-03-D-GO01

Section J

- Attachment 41



™ Cirenit Averase # nof 6PM 10 AN hours worksd

Hours/Maonth

CT 143

N/NY 6

E/NY 2005

SINY 8720

W/NY 2

VT 2

4" Circuit Average ¥ of 6PM to 6AM hours worked
Hours/Manth

MD 1435

E/NC {

M/NC 0

WNC {

5C 102

E'VA 381

WiV A 124

NIWY 35

S5/WW 165

6" Circuit Average # of 6PM to 6AM hours worked
Hours/Month

District of Western Kentucky 0

District of Eastern Kentucky i

District of Eastern Tennessec 0

District of Middle Tennessco ** 67.5 { August only)

District of Western Tennessee 0

[strict of Northern Ohio 345

Distnet of Southern Otno 2.5

Distrniet of Eastern Michigan ** 200 {October only)

District of Western Michigan 4.25

16. Question: Section B Specification and Pricing Proposal Sheets Some sites are
listed as ‘reimbursable’. Pleasc explain what cffect this categorization has on pricing.

Answer: A site being categonzed as a reimbursable site has no impact on the
offerors pricing. The designation “reimbursable™ indicates that the contractor
services are to be provided by Special Security Officers vs. Count Secunty Officers,

Pape 5 0f 23
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17.

18,

149,

Question: Para B-1(b){1) indicated that the Basic Rate for LS50s and S550s should
include the Contract Hourly rate, start-up costs, radios, leather goods, and gun lacks.
Daes this mean that all of those costs should be bundled into the Basic Rate? Docs
this apply to Boston only, or to all 550 programs?

Answer: Only for the 1¥' Judicial Cireuit, | Courthouse Way, Boston MA LSSOs
and 8505 does the Basic Rate include the start-up costs, radios, leather poods, and
eun locks.

Question: Para B-1({b){1) also indicated that *leather goods™ should he included 1n
the Basic Rate. Pleasc define “leather goods".

Answer: Lcather goods for the 1™ Judicial Circuit, 1 Courthouse Way, Boston MA
LS50s and 5S0s inciude the holster {belt type), equipment belt/trouser belt,
flashlight holder, handeulf case, magazine case, speed loader case and radio case.

Question: How will a potential offeror be required to proposc (i.c. per man-hour, per
position, total staffing)?

Answer;: Offerors are to propose JAW Section B, Specification and Pricing Proposal
Sheet (Basic Rate and Overtime Rale - per hour rate and Start-up Cost — cost for each
position).

. Question: How many judicial districts are located in each cireuit (by statc and city)?

Total Districts

Answer: 1* Circuit 5
2™ Circuit 6
4™ Circuit 9
6" Circuit 9

Section B, Specification and Pnicing Proposal Sheets are divided by cireuit and
separated by district. States can be divided into scveral Districts. Districts can
include several cities.

. Question: What is the current leve] of staffing for each court/court building/judicial

district/and circuit?

Answer: The anticipated number of LCS0/CS0 positions for this requirement is
included in the Specification and Pricing Proposal Sheets.
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23,

24,

25

Question: Please conhirm thal medical exams, Fircanns Qualification training and
the annual & hour raining course are hillable at the Basic Rate. Although the cover
letter indicated that medicals and weapons training are billable at 2 hours cach and
Para C-7 indicated that the 8-hour training is billable, Para B-1 paragraph {b} (1}
could be interpreted to mean that those costs should be included as costs in the Basic
Hata.

Answer: Mcdicals and weapons training are allowed 2 hours cach and billable at the
Basic Rate. The 8-hour training is billable at the Basic Rale. Para B-1 (bj){1) will be

revised by amendment to provide clanfication.

Question: A maximum of 2 hours for each category {medical exams and weapons
proficiency tests) has been allowed. However, our experience is that the new medical
exams take from 3 to 4 hours or more (0 complete, depending on the availability of
blood testing and EKG equipmient in the locally available docter or clinic offices. [s
the Offeror expected to include the estimated time for medical exams and weapons
proficiency tests in the Basic Rate? Will the USMS retmbursc the new contractor for
additional time required to take medical exams?

Answer: A maximum of 2 hours cach has been allowed for undergoing medical
exams and weapons proficiency tests.

Question: Arc “jury duty pay"” and “bereavement leave pay” billable at the Basic
Rate?

Apswer: Jury duty and bereavement leave pay, 1f included, must be estimated and
detailed as part of the Basic Ratc in the Business Proposal. Contractors will not he
directly reimbursed at the Basic Rate while C50s are on jury duty or bereavement
leave,

Question: We have noled that several of the Collective Bargaiming Agreements are
due ta expire on 9/30/02. Are the wages and benelits that are required by the
Drepartment of Labor to be paid offective 10/1/02 consistent with the highest wages
and benefits under the present CBA, or any extensicns of that agreement, or under the
applicable wage determination? Are Offerors required 1o proposc and pay at least as
much as the CBA wages and benefiis for FY 01 /027

Answer: The successful offeror is required to pay, at a minimum, the wages and
henefits of the current Wage Determination or Collective Bargaining Agreement in
the solicitation.
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20,

27.

29,

30

31

Question: Since the DOL generaily updates WD's in Tune or July of each year, will
the successful offeror be entitled to an equitable adjustment for any increase that
occurs between the fiealth and welfare rate used with the offer and the actual rate in
effect on October 1, 20027

Answer: These WDs/CBAS in the solicitation will be incerporated into the contract
at lime of award. No adjustment will be made.

Question: Ts the sccurity operation run 24/7 or during business hours only?

Answer: Section B, Specification and Pricing Propesal Sheets indicaie which
facilities operate on a 24 hour basis.

. Question: How many number wise will each District need to man the operations?

Answer: The number of LCS0s and CSOs are specified in Section B, Speaification
and Pricing Proposal Sheets.

Question: What is the pay scale lor the Districts?

Answer: Thc pay rates are dictated by the applicable Collective Bargaining
Agreements or Wage Determinations.

Question: When will the new contractor assume the operational finction of
providing secunity under the new coniract?

Answer: The period of performance begins on October 1, 2002, Note para H-f.
FACILITY SURVEY PRIOR TO ASSUMING/COMMENCING CONTRACT
PERFORMANCE - “After the award, but prior to performance, the Contractor must
coordinate a facility survey with the COTR for purposes of familiarizing each
Contractor personnel with the CSO post assighment records and the Judicial Security
Plan designed specifically for that facility. A facility survey must also be performed
on the first day of duty for each Contractor personnel hired after implementation of
the contract.”

Question: Will the current Contract Manager and his‘her staff will be eligible to be
included 1n a transition? If so, how many staff members work for the Contract
Manager? Please provide a break-down by job title/function to include current salary
and benefits of the Contract Manager and staff.

Apswer: The Contract Manager and his/her staff are part of the current contractor's

pperation. There is oo (ransition provision in the contract. See Section C-5 {a) for
Contract Manager dulies.
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17 urestion: It the Contract Manager and/or any memhors of histher staff ingluded
unider any of the conditions outlined in the Collective Bargaining Agreements?

Answer: The Contract Manager or members of his‘her staff are not included in the
Collective Bargaining Agreements or Wage Determinations.

33, Question: By reference to the cover letter indicating that the prices applicable o the
hase period of the salicitation will be applied to all option perinds, upon completing
the Specification and Pricing Proposal Sheel do we or do we nol input a price quole 1n
those columns even 1M it will be the same as that input in the column reflected for the
base period?

Answer: Offerors necd to completely fill out the entire Specification and Pricing
Proposal Sheets for the circuit(s) {or which it is proposing.

34, Question: What information 1s available relating to accrued vacation and sick days
that would be carried over in the transition?

Answer: The CBAs inclode vacation and sick leave information for C8O0s under
CBAs. For CS50 under Wage Determinations, see Section I Attachment 1{I)} lor this
information.

35, Question: By definition is the Semor LCSO the same as the non-billable site
superviser? There is a wage classification for Senior LCS0s. Can you provide
information on the number of Senior Leads at each location’?

Answer: The Government does not have a requirement for Sentor Lead Court
Security Officers only Lead Count Security Officers and Court Secunty Officers, Site
Supervisors are specified in Scction B, Specification and Pricing Proposal Sheets and
described 1in Section C-3 ().

Section C

36 Question: Based on the RFP SOW requirements, do the meumbent C50s meel the
qualification requirements?

Answer: Incumbent C50s currently meet the contractual requirements.

37. Question: When calculating staffing for a facility, are Level 1 or Level I court
attendance requirements considered a Post? [f so, how is that staffing number
determined?

Answer: The number of LCSOs and CSOs to be utilized for a Leve!l [ or Level I1
procecding are included in the number of LCSOs and C50s 1n Section B,
Specification and Pricing Proposal Shests.
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3, Question: Picass slanfy Para C-4 wherein It siaies “The Contractor must not apply

35

40

4l.

any other charges nor profit or fee to the items being purchased.”™ Please indicate
why a contractor would not be entitled to recover its General and Administrative
costs or a materiat handling fce both of which are allowable and reasonable costs?

Answer: The offerors are to decide on how to include this 15 their proposal. Offerors
are nol prohibited from ineluding this in their G&A.

Question: Plcasc confirm that the Contract Manager and adnumisirative staff
described under Para C-5 are all to be priced as indirect costs under the Basic THourly
Rate for LOSO/ CS0?

Answer: The manner in which the offeror chooses 1o calculate these costs would be
a business decision made by the offeror.

Question: Para (-5, b: We understand that office space 15 provide by the USMS
for Site Supervisors, Does the USMS provide phone service, internet access, etc.”?

Answer: The USMS does not provide space, phone service or internet access for site
supervisors. Space 1s provided for {USOs for storage such as a break room or locker
roOMmI.

Question: Please clarify Para C-5, d,4 Full-time/shared positions wherein it states
“In the event that a facility has only one CSO position, this position may be classified
as a shared pesition.” We note that vanous locations under Section B list
requirements for 2 or | positions which are listed as “Full”™,  Are these positions
listed correctly”? Is the statement that the position may be classified as a shared
position discretionary? Does USMS envision that these single or twin positions could
be changed from “Full™ to *Shared” without a change order? Is there a minimum or
maximum number of Shared positions required for facilities with only one CS0O
nosition?

Answer: The positions specified in Section B, Specification and Pricing Proposal
Shesgls are the Government’s requirement. The total number of positions mncludes
both the full and shared positions. The positions arc either full or shared. This is not
discretionary. The only method to change a position from full to shared or shared (0
full is by a modification to the coniract. See Section B for positions and Section C-
5(d){3) for shared desenption.
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42,

43,

44

43,

46.

Question: Pleasc clarify Para C-5, e wherein it states ~Lead Special Security
Officers and Special Security Officers duties, wages and benelits remain in
accordance with the LCSO and TS0 duties, wages, and benefits 1o the contract,
respectively.”  Are these positions covered under this contract or another contract or
vehicle? If the LSSO and SSO are not covered under this contract, how and why is
this provision applicable to this coniract?

Answer: Included in this contract are facilities that are under an inter-agency
agreement with the USMS such as the US Tax Court and US Court of Veterans
Appeals. The USMS is responsible for providing the services required by this
contract to these organizations. Lead Special Security Officers and Special Secunty
Officers may be designated as Lead Court Secunty Officers and Court Security
Ofhcers. Duties, wages and benefits are the same for LS50s and LUS0s and 550
and CSOs.

Question: Para C-8 (c) Medical Standards and Procedures At what poant afier
contract award will the Govermment require the subnuttal of designated hicensed
physiclan resumes?

Answer: Physician resumes must be subimitted to the USMS within 30 calendar days
after contract award. This will be added to Section C by amendnrent.

Question: Para C-10, Does the USMS provide the ammumtion for the annual
weapon proficiency standards?

Answer: [TAW Section C-26 para (2}, the Government will furmish the ammunition
(including ammunition for qualification) to the contractor for each Lead CSO and
C50.

Question: Para C-10. Does the USMS provide a safe area for clearing and cleaning
wgapons?

Answer: The CS50O will coordinate this with the COTER.

Question; Para C-12, paragraph 3 whercin it states “In cases where a uniform was
issued to a S50 under a previous contract award or option period, less than four
months priot 1o the start date of the current contract, the Contractor will not be
required (o reissue a new uniform nor will the Government be liable 1o pay the start-
up cost for such situations.” Does this mean that the Government will furnish
uniforms for any individual who was hired within ihe four menth period prior to the
contract start to the successful offeror?

Apswer: The CSO will use the same uniform received within that 4 month period
and the Government will not pay Start-up costs for that CS0.
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47

48,

49,

0.

51,

52.

Ouoctinny Pura .12 paragraph 4. 15 the contractor obligated 10 Wim in 1o the
Government used uniforms belongieg to former CSOs cach time there 15 a separation

of emplovinent or are uniforms only to be turned in upon completion of the full
contract term? Does the Government intend that the centractor hold on to or dispose
of any and all used and or wom uniforms unti! the completion of the contract?

Answer: At time of contract completion, disposal of the uniforms is to be
coordinated with the COTR.

Question: Section C-12, paragraph 4 wherein it states “... all untforms must
remain the property of the Government..." Does this mean thal the uniforms are
Government Property at the ime the uniform 1s purchased and assigned to the C5O7?
Or does this hecome Government Property only at the end of the contract?

Answer: The Unilorms are Governmenl properly (hat are assigned 10 the
contractor’s CS0s.

Question: Para C-12, paragraph {f Arc unifornm items that are defined as umform
vanations such as V-neck biue vesis, sweaters, outer wear and rain wear reimbursable
under the “5Start-up costs™?  Or are these costs considered supplemental uniforms?

Answer: Untform vanations are retmbursable ttems [AW C-4 and not included in
Start-Up Costs.

Question: Para C-15 (e), page C-27 The RFP indicated that the CS0s receive a
*...2 hour lunch™ rather than a ¥ hour lunch. We belicve this 1o be a typographical
grmor. Was an allowance for V2 hour for lunch what was really intended? Asa 2-hour
lunch break has major pocing ramifications, please ciarify the tunch break periad for
C80s.

Answer: Para C-15{¢g) states the following: “No C30G is authonzed to leave their
station during their shift except when the CS0 is authorized to take breaks or lunch,
Each C50 position will be allowed a 15-minute moming “break™, a 15-minute
afternoon “break”, and a 1/2-hour lunch...” To provide clarification. this will be
changed by amendment to the soficitation. The paragraph will be rewritten to stalc a
30 minute lunch™.

Question: Para C-23(a). How many hours are reguired for the [n-District
QOrientation Phase [?  Are these trzining hours reimbursable at the Basic Rate?

Answer: In-Distnct training is reimbursed at the Basic Rate.

Question: Para C-23 Orientation/Training Does the Government provide the
Phase I training or is this a contractor responsibility?

Apswer: The Government provides the Phase I traiming,

Fage 12 of 23

BS-03-D-000 Sccuion I - Apachment 4(C)



53

53

36.

57.

Question: Para C-25. Are the costs atlrtbuted with the preliminary background
check reimbursable as “start-up costs™? Please reference page F-3 and H-1.

Answer: Cost attnibuted with the preliminary background check are not reimbursable
as start-up costs. It is at the contractor’s discretion on how il incorporates these costs

. Question; Section C-25 Background Investipations. Are we correct in our

assumption that the statenient “and other Contractor personnel working en this
contract” includes only coniractor personnel who are directly assigned to the contract
such as the Program Manager and Site Supervisors, and would not apply to
administrative support staff who work offsite?

Answer: TAW Section C-25 para (b} (3). the Government may conduct a background
investigation on any of the contractor’s comporate officers or any other employees or
subcontractors as determined necessary by the Government.

Question: Para C-26 {a) Government Furnished Property {(GFP) We understand
that the Government provided property in this paragraph must be siored at the
location designated by the Government. Dees the government alsoe provide the
storage cabinet(s) for this cquipment or is the Contractor respensible for purchasing
gun lockers, ete.”?

Answer: The Government does provide a location for weapons and/or radio storage
at cach facility. The Government does provide a safe for weapons storage.

Question: Will specific required equipment be identified that the contractor will be
required 1o provide?

Answer: There is no requirement for contractor provided equipment included in the
solicitation at this time. However, the requirement for the contractor to provide
bulietproof vests is anticipated to be incorporated into the solicitation. Informaltion 1s
being provided by amendment that only offerors inciuded in the competitive range
will be required to provide a proposal (see para M-8 {c}).

Question: Para C-27 states that the US Marshal may aothonze CSOs to carry OC
Spray devices. [f this occurs, does the LISMS provide the instructer and facilittes faor
the imtial and annual training? [s this training billable at the Basic Rate? How many
hours for this traiming? Would travel expenses, if any, be reimbursed 1o the
contractor?

Answer: The Government provided training 15 billable at the Basic Rate.
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58. Question: Does USMS continue to require C50s to iock weapons al the close of
daily duty in the USMS office?

Answer: [AW Section C-26 para (¢), ""The Contractor is responsible for ensuring
that al} CSOs return these items to their place of storage at the completion of the
CS0’s shift™... “Under no circumstances is a CSO take any of (he items [rom the
duty station...”

59. Question: Para C-29 (), page C-38 and Para F, para (a){1-2), page F-1. Thesc
paragraphs direct submission of & CSO Monthly Activity Report and the recipients of
this report. The solicitation 18 silent with regard to a similar report for the 580s, Isa
Monthly Activity Report required for S80s and to whom is the report submitted?

Answer: The Monthly Activity Reports for LSS0 and 550515 required to be
submitted to the Contracting Officer for the Circuit.

60. Question: Docs USMS require more than onc CS0 in the courtroom dunng any
abnermal or high profile situations? '

Answer: The COTR will determine on a case-by-case basis.

61. Question: Arc these armed or unarmed postlions, or 2 combination of both, what s
the breakdown?

Answer: All positions are armed.

62, Question: Does secunity screening eguipment to be utilized in each cournt building
exist now? If yes, will use of such equipment be permitted? Do you have 4 need 1o
install additional cameras and secunty devices in these distneis? Who may 1 contact
about contracting this type of work out?

Answer; The Government has security equipment in place that the CSOs will be
using (see C-26(d}).

63, Question: Will CS50s provide counl building entrance secunty also? How many
courts in which distncts/cities have mere than one entrance to be secured?

Answer: C50s are required to provide entrance sccunty. The USMS has delermined
the number of personnel needed as stated in Section B.

Page 14 of 23
M5-03-D.000| Section ) - Aftachment ()



64, Question: Would the LISM5 provide the turnover rates in cach of the judicial

districts?

Answer: The national average turnover rate 1s 8%
Circuit Turnover Rate
1¥ Circuit 594
2™ Cireuit 10%
4™ Cireuit 7.5%
6™ Circuit 3%,

65, Question: In FY 2002, Temporary CSO positions have been added to enhance
security as a result of September 11" Is it anticipated that this will continue in FY
20037 1If yes, are Temporary CSO positions included when determimng if a Site
Supervisor s required for a district?

Answer: Congress has only funded the TCSO positions through $/30/02.

66, Question: Are US0s 0 be present in gach courtroom while court is 1n session?
Answer: The COTR will determine on a case-by-case basis.

67, Question: Arc CS50s to provide court building entrance security?

Answer: U50s duties include entrance control (see C-5(d)}).

68. Question: How many courts/judges are in each court building in each judicial
district?

Answer: The number of CSOs required has been determined by the USMS and 15
whal i1s mcluded in Section B.

(9. Question: Arc there any court buildings in any judicial district which have only
visiting judges? ldentify district and city? that would require C50 on site on non-
regular basis or to travel to such sitc?

Answer: There are court buildings that have visiting judges which vary depending
on the judicial calendar. The USMS reimbursed travel as actual expenses [AW ITR.

7). Question: Wiil all U.5. Magistrates courts require CS0 coverage while court is 1n
session? If yes, pleases identify how many in cach district by city and number?

Answer: Sccuon B, Spccification and Prnicmg Proposal Sheets provide the facility
locations for services to be provided under this contract.
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73

74,

5.

Onestioni Yould the USMS plsass adviss ihs ity and lecation in each of the

judicial circuits where Contract Managers, Contracting Officers, and Contracting
{Officer Techmical Representatives are o be Jocated?

Answer: The location of the Contract Manager 15 at the discretion of the contractor.
The Contracting Officers for each circuit are located at Headquarters, USMS,
Arlington VA, A COTR will be appointed for cach distnct. The lecation of the
COTR varies in cach district,

. Question: What equipment will the Federal Government provide?

Answer: The property fumished by the Govermnment is Bisted 1n Section C-26 para

{a).

Question: Are vehicles necessary?

Answer: There are no vehicles required by this contract.

Question: Will credentials and badges be provided by USMS or contractor?

Answer: [AW C-12 (g) and C-26 (a), the Government will issue C50s a pocket
identification and name tag to be worm while on duty. IAW (C-28, the Contractor
must provide company identification cards.

Question: Plcasc clarify that start-up costs attributed to a new hire whoe 1s assigned
to the contract for reasons that are not stated under C-30 or at imitial contract start arc
not reimbursable as “Start-up Costs™ and could only be recovered as indirect costs.

If, for exampic, a new hire were to fill a position that had been keld by a former CSO
who had been employed for less than 18 months, and none of the conditions under
C-30 2, 3, or 4 were to apply, then aceording to the defimtion for “Star-up costs”, are
we correct that these costs would not be reimbursable as “Start-up costs™?

Answer: The Contractor is lighle for the background investigation if the CSO leaves
their employment in less than 18 months,

Section F

76

Question: Please clanfy why F-3 lists SF-294 & 295 as deliverables when
subcontracts are generally precluded?

Answer: Subcontracting possibilities such as uniform purchase, office supplics and
training materials are available under this procurement. Subcontracting restrictions
are IAW H-1. Offerors are {o submit subcontracting plans JAW 52.219-8 and Scetion
L-4. Since a subcontracting plan 15 required, the 3¥294 and SI'2957s are required o
be submitted as stated in F-3.
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Secting G

77

Question: Para G-7(b} wherein it states: “No adjustment will be made for business
expenses such as uniform costs, medical cxams, weapens qualificalions or any other
item listed in a wage determination or inciuded 1in a CBA (hat is not considered a
direct labor cost.” Please clanfy this statement as it appears to contradict paragraph
(@) which states that price adjustments will be processed in accordance with FAR
52.222-43, FAR 52.222-43 states at paragraph (e) “any adjustment will be hnuted 10
increases or decrcases in wages and fringe benefils as deseribed in paragraph (c) of
this clause, and (he accompanying increascs or decreases 1n social) securty and
uncmployment taxes and workers’ compensation nsurance, but shall not otherwise
incinde any amount for general and administralive costs, overhead, or profit.”  Social
security, workers' compensation, and fringe benefit costs are not considered direct
labor but are subject to the price adjusiment pursuant to FAR, §2.222-43,

Answer: Under FAR 52.222-43, any adjustment will be limited to imcreases or
decreases in wages and fringe benefits. Uniform costs, medical exams and weapons
qualifications are business expenses and are not adjustable under FAR 52.222-43
Taxes including all federal (e.g., FICA), state {¢.g. unemployment), and tocal taxes
that are dircctly charpeable to the dircet labor rate are included in the price
adjustment.

Section H

78.

79,

Question: Para H-9. Please clanfy if the costs for the Background Investigations
for which the contractor is liable will be considered an indirect cost since the
Government will not reimburse these as “start-up costs”? Please indicate the
availabihty of incumbent CSO 1o work on the successor contract?  Does this
provision impiy that the Governiment will reimburse background investigation cosls
for Lead Court Sceurity Officers?

Answer: Costs attributed with the preliminary background check are not
reimbursable as start-up costs. The contractor is to deternuine how to allocate their
costs. C50 may be available to work on the successor contractor. The Government
does the background investigation. The contractor does a preliminary background
screening. Background checks are done on LCSOs, C80s, LSSOs, SS0s and may be
done on any other contractor officer or employee as determined by the Government.

Question: Para H-10,e. What amount of notification would the Government
provide if it were to unilaterally increase its requirement by 500%7% Would an
increase of this magnitude be subject to the Changes clause?

Apswer: The 500% will be changed to 100% by amendment to the solicitation. The
(overnment would provide adequate time to the contractor to provide service if the
start-up services were Increased by 100%. Since this 1s a requiternent of the coniract,
the Changes clause would not apply.
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80. Question: Para H-10. Also notc that similar references to LS50 and 550 positions

Bl

are made in the RFP. Please clarify that where these references arc made that these
mean LCSO and CSO?

Answer; LS50s and LCSOs and $8S0s and CSOs are the same with respect to
dulies, wages and benefits. However in determining the minimum guarantee, LS50s

and S80s are not included 1n the calculation.
Question: Para H-13. Are the costs attributed with Blood Bomne pathogen
instructions considered reimbursable under the “start-up costs” or are these indirect

costs under the “Basic Rate™!

Answer: Each offeror is to determine how to allacate these costs.

CQuestion: What is the minimum level of liahility insurance that 1s required 1o bhe

camied by the contraclor?

Answer: Section H-4 provides contractor insurance information.

Section I

B3

Question: Will FAR 52.219-4 and/or 52.219-23 Pricc Evaluation Adjustments for
HubZone and SDA bhusinesses be impleniented into this procurement?

Answer; This procurement is being issued under Full and Open Competition.
Clauses 52.219-4 and 52.219-23 are incorporated by reference in Section L

Section J

84, Question: Section J Attachment 1{A) - Various CBAs  Several CBAs stipulate

that the health & welfare allowance must be paid in accordance with the prevailing
Wage Delermmnation, or, state that the Company will adjust the health & welfare
pavments based on the Wage Determinations every year {on October 19}, Where this
language occurs, no current health & welfare rate is listed. In these instances, should
the offeror use the healtth & welfare rate from the applicable prevailing WD in effcct
at the ume of proposal submission?

Answer: 1f there is not a CBA, the offeror should use the WD for health and welfare
rates or the rate that is currently being paid.
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Section L

B3,

86

37

a8

Question: How do we arrange a site visit?

Apswer; Contact the Contracting Cfficer for the appropnate circuit TAW para L-12.
The Contracting Officer will in tum contact/or have you contact the Contracting
Officer's Technical Representative (COTR) at the site vou wish to visil 1o determine
when a site visit can be arranged.

Question: Para L (1) Proposal Submission — Volume [ Business Proposal.
“...pnicing data i1s required on diskette for data in Para L-4 paragraphs (dj(2) and
{d¥}7)." In Para L-4 paragraph (d){€), the Cost Summary Sheet is alse required on
diskette. Will the Government please confirm exactly which data from Para L-4 (s
required on diskette?

Answer: For the Busingss Proposal, information that 15 required to be submitted on
diskette is as follows: Section B, Specification and Pricing Proposal Sheets (L-4
{d}2)), Cost Summary Sheet (L-4 {d)(6)}, and Hourly Rate Computation {(L-4 {d){7)).

Question: Para L-1(¢){2), page L-2. This lists those proposal submission pages that
are not included in the 100 sheet page limitation. This does not exclude the Past
Performance Survey forms, which consist of 2 pages sach. Because of the sclicitation
requires offerors to identify all current and past related federal, state, local, and
private contracts performed duning the past 3 years, this could potentially result in the
submission of 15 or more surveys totaling 30 or morc pages. This significantly
reduces the pages available to fully deseribe the contract management and technical
ability. Will the Ciovernment consider excluding the Past Performance Survey forms
irorn the page count limitation?

Answer: The Past Performance Survey forms are excluded from the page mitation.
This will be changed by amendment to the solicitation.

Question: Section L-2 (d}{3) Introduction and Summary Is it the intent to have the
separalc Scction | Introduction and Summary address only the portion of “the
overall approach to meeting the Government's needs and requirements” that relates
to Contract Management and separately address in Section 3 Introduction and
Summary the portion of the overall approach that relates to technical ability? Please
confirm or clarliy.

Answer: See para L-2(d) — The contract management section and the technical

section should al least include the fotlowing: (1) Tahle of Contents. {2) Listing af
Tables and Drawings, (3) Introduciion and Summary.
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90,

a1,

92,

Cuestinn: Secnon [-1 10 Responsiveness Paragraph (1)and (3) Daragraph 1requests
“The offeror must submit a proposal based on the designated civcuirs. The praposal

must alse clearly identify the circuit for which the proposal is being submiticd.,”
Paragraph 2 clearly states “A separate business proposal must be submitted for cach
Judicial Circuit that the offeror is to be considered for an award.”

1s a separate Technical Preposal and a separate Business Proposal required lor each
Judicial Circuit that the offeror submits upon in consideration of amward”

Answer: The offeror may submit the same contract management/past
performancedlechnical ability proposat lor the circuits far which it is proposing. A
separate business proposal must be submitted for each circuit.

Question: Para [.-4. Plcase clarify how the costs for shift differentials as prescnbed
by the CBA should be incorporated in the BASIC RATE?

Answer; This s at the discretion of the ofteror.

Question: Para 1.-1, {c) General Instruction (2) Configuration: The RFP limits
the combincd Contract Management, Past Performance and Technical Ability
proposal to 104 sheets, including appendices. No reference could be found requinng
submittal of information in appendices. Please clarify.

Answer: Ifthe offeror submiis its proposal with appendices, (he pages of the
appendices will be included in the page linutation.

Question: Para L-1, {c} General [nstruction (2) Configuration: RFP requircs
proposals to be prepared in single type space, 12 pitch Times New Reman Font. This
Is a very large font for use in tables and drawings. Can the text within graphics be
smaller than 12 pitch as long as it is legible? What is the limitation, if any, on the
font for tables and drawings?

Answer; The font size for tables and drawings can be less than 12 pitch, however, it
should still be lepible.
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93,

4.

Question: Standard Form 33, Item 9: This requires ne hand camied proposals be
submitied. May we assume that this limitation 1s met using any licensed and bonded
local or national delivery service such as FEDEX. Is this correct?

Answer: See Section 1.-14 for revised guidance of submitting proposals.

Hand carrying proposals 1s strongly recommendcd. The delivery address for Fed Ex,
UJPS and commcreial companies has been changed. Thesc addresses will be
added/changed by amendment.

As an additiona! precaution lo ensure receipt of all offers, offerors submutting
proposals will be required to fax a notice on its company letterhead to the USMS,
Attn. Shery] Pierce at (202) 307-9360 that they are submitting a proposal and include
the method of delivery.

Question: If a contract exist now and in the recent past, will USMS provide a copy
of that contract?

Answer: There are currently contracts awarded for each of these circuits (17 Circuit
MS-98-D-0001, 2" Circuit MS-98-D-0023, 4" Circuit MS8-99-D-0043, and 6"
Circoit M5-99-D-003%). To obtain a copy of a contract that is currently in place, a
request must be submitted AW the Freedom of Information Act.

Section W

93,

Question: Para M-5, EVALUATION OF CONTRACT MANAGEMENT and M-7
EVALUATION OF TECHNICAL ABILITY, ln ParaM-5 “The contractor will be
cvaluated on its ability to perfonm, administer and manage the contract™. [n Para M-7
1t slates “. .. Specifically the offerar will be evaluated on the following: ... How 1l
performs contractual duties.” These two requirements appear to be very similar.
Please clarify the distinction between the two requirements

Answer: Para M-5 provides information on the offeror’s proposad contract
management efforts. M-7 provides information on the offeror’s proposed technical
ability to perform the contract. Para M-7 “how it performs contractual duties™ wiil
be revised as follows by amendment: “concepiual approach in the performance of
contract requirements’
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95, Question: Para M-5 EVALUATION OF CONTRACT MANAGEMENT, This
paragraph requircs “The contractor will be evaluated on its ability w perform,
admimisler and manage the contracl. Among other things, this would include the
following: Evaluating corporate and administrative staffing levels,” Are we being
evaluated on our ability 1o evaluate these levels or are we being evaluated on the
appropriateness or reasonableness of our proposed staffing levels? Please clarify.

Answer: The offeror will be cvaluated on its corporate and administrative stafling
levels. This paragraph will be revised in an amendment to delete the word
“evaluating”.

07. Question: Para M-8. Arc we correct to assume that the start Up Costs are
applicable to the total number of full/part-time timc equivalents and not total
positions since the number of shared positions actually equates to two individuats?

Answer: Start-up costs arc applicable for LCSOs, C50s, L5505 and 5505 (scc
Section B-1 para (b) {2)) except for LSSOs and $8O0s in the 1 Judicial Circuil, |
Courthouse Way, Boslon MA.
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Additinral Onestinniaanda A nEwers

98.

99,

Question: For Pucrto Rico, the wage scale 1sn't clear. Tt hists 8 wage levels but
doesn't explain how 1o determine who is at what level, The also have a list of people
and their wages, but that is from 1998 and not currcnt.

Answer: Using the seniority information along with the CBA should assist the
offerors in determining the wage rate.

Question: The S50 in New York City reccive different uniforms and extra
gquipment/uniform items that the CSO's. Annually they receive ESU styte shirts and
trousers, safan boots, baseball cap, and a fur hned hat. On 4 one-time basis they
receive the following: 36 inch long waterproof jacket, slash-proof gloves, raincoat
with USMS silkscreen, wool sweater, holster, equipment belt, flashhight and holder,
nandcuffs and case, speedioader and case, radio case, and belt keepers. Should these
items be included 1n startup or will the contractor be reimbursed for these items?

Answer: For S1art-up, offeror’s should propose for uniforms specified in the
Statement of Work. [f the above stated 1tems are required during the term of the
contract, the contract will be modified aceordingly.

100, Question: Section C-5 {c) 1 This paragraph states that the Contractor must

101,

102,

provide an LCSO at each facility. At the sites where there is only one (fulltime or
shared) position, {1.c. 2™ Circuit — Watertown), should the offeror assume that this
position 15 staffed by an LCSO?

Answer: If there is only one position, that position will be a LCSO posilion.

Question: Scction C-5 (¢} 1| Would the Govermnment please clarify the number of
LCSO's at the sites in each Circuit?

Answer: The Contractor must provide an LCSO at each facility. For facilities
opcrating on a 24-hour basis, the Contracter must provide three LCSOs.

Question: Section C-5 (¢} 1 This Many CBA’s possess a two-tier LCS0 pay rate
structure; ane for a Senior LCSO and one [or a LCSO, or, identify an LOS0OT and
LCSO? labor calegories. Pleasc differentiate these categones and how the offeror
should select which rate is in effect al each sne?

Answer: The Government has no requirement for a semior LCSO or LCSO1 or
LCSO2.
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Commonwenlth of Pucrto Rico
DEPARTMENT OF LABOR AND HIUMAN RESOURCLS
MINIMUM WAGE BOARD

Prudencio Riysre Martinez Building
505

Muifoz Rivera Ave.
Hato Rey, Puerto Rico 00918
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MANDATORY DECREE NUMBER 74

FIFTE REVISION (1991)

APPLICABLE TO TIIE
WATCIING AND PROTECTIVE SERVICE INDUSTRY

Article 1 - Definition of the Industry

This decree shgll be spplicable to all the employees covered

by the definition of the Watching aud Protective Service lndustry,

as defined below:

The Watching and Protective Service Industry shall
include but without IiImitation, all activities related to
" detective, private investigators, patrolling, and night
watching services; to personal, burglary, fire or other
risk protection services, and to armored car, finger
printing, and similar services.

Likewise, it shall include any work or service
necessary or related to the aforementioned activities.

The minimum wages and other working conditions of this
industry are applicable to an employee of the same consi-
dering his occupational activity together with the industrial
activity of the enterprise or employer who has employed him,
except in cases where the Minimum Wage Board cxpressly providcs

or has provided differently,.

The minimum wages and other working conditions established
in other mandatory decrees for the occupational groups of
other industries shaell not be applicable either by interpreta-
tion or in any other way to the employees who work in the
Watching and Protective Service Industry.

Establishments engaged in activities or services to which
any mandatory decree of the Minimum Wage Board of Puerto Rico
is currently applicable or may be applicsble in the future
are excluded from this definition.

Article Il - Minimum Wage

Every employer of the Watching and Protective Service Industry

shall pay the employees covered by this decree a wage per lhour not

lower than those provided hereinafter:
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Clessifications and Occupations . Minimum Wage Per Hour

!. Security Guards, Private Dctectives
and Other Nelated Services h

Al Norkers

8) Durdng Iirst Year of T $ 3.65
Iffectiveness :

b) From Second Yasr of : s 0
Nffectiveness U .

11. Trensportation of Money and
Utlier Valuables In Armored Vehicles

L. Armored Vehicle Uperator : 5.00
2. All other workers
a) buring First Yesr of . 3.6%
Effectiveness .
3.80

b) From Second Year of
Effectiveness On

Article 111 - Definitions of Classifications and Occupstions

The classifications and occupations of this industry shnii
have the meanings provided hereinafter:

I. Security Guards, Private Detectives
and (Other Helsted Services

Uhls clnssification shnll comprise, ulthnutilimltatlon.
activities related to watching and protective services such as:
Security Guards, Private Detectives, night wstching, personni,
burglary and {ire protection, finger printing; alarms, watching
with Guerd logs and similar services.

J1. Trensportation of Money and
Uther VAIuables in Armored Vehicles

This clessification shall comprise, without limitation,
activitles related to the transportation of money and other
valuables in grmored trucks. It includes occupations such as:
Atmored Velilcle Operator, Office Fmployees, Janitors and other
occupations related to these services.

1. Armored Vehicle Operator

This occupation includes the driver and
sll occupants of tlhe armored vehicle.
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2, All Remaining Enmployees

This occupation includes office employces, secretarics,
janitors, mechanics and other activities rclated to

Classification II,

Article IV - Vacation Leave

Every employee covered by this decree shall be entitled to
vacation leave with full pay. to become effective when he begins
to enjoy the same at the rate of the monthly workdays stated

below and according to the months of service with the enterprise.

Months of Working Days : Working Days Working Hours
Service Per Month : Per Year Per Month
12 months or less : 1 : 12 ; 110
15 : 110

Over 12 months : 11/¢

The employee shall accrue vacation leave during the first twelve (12) months
of service with the enterprise at the rate of one (1) working day for
each month in which he has worked at least one hundred and ten (10)
hours. Provided that if he continues working for the same employer,

he shall accrue vacation leave in succeeding months at the rate of

one and one fourth (1 1/4) working days, whenever he meets the reyui-

rement of one hundred and ten (10) monthly hours. The employee who works less

than one hundred and ten {10) hours, but not less than sixty (60} in any month
shall accrue vacation leave at the rate of half (L/2) a working day. The employee
who works less than sixty (60) hours in any month shall not accrue any vacation
leave for that month. Nevertheless, said month shall be reckoned for determining
the months of service the employee has.

Vacation leave shall be taken consecutively by the employee and shall be
granted annually in such a way that it does not interfere with the normal
cperation of the enterprise, to which end, the employer shall establish the
proper schedule. The employee shall preferably enjoy this vacation leave once
he has sccrued it for cne (1) year., In case of urgent need and through written

agreement with the erployer, the employee may enjoy, in advance, what he has

accrued up to then.
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By mutual agreement, the vacation may or may not include
the non-working days comﬁrised within the vacation period. When
the employee includes non-working days in his vacation, these
shall be with pay.

Every vacation period accrued in excess of two (Z) years

shall be computed and paid at a double rate. In thc event the

employee ceases in his work, the employer shall pay him the total
thus far accrued even~if for less tgan one (1) year./ If the wage
has been stipulated per hour, the wage corresponding to each day
of vacation shall be computed by multiplying by eight (8), or by
the average number of hours worked daily, the highest regular rate
per hour received by the employee during the last month of work.

Any contract whereby the employee waives, for money or other
consideration, his right to actuselly enjoy his vacation leave, shall
be unlawful and void, unless a special permit is obtained {rom the
Secretary of Labor or any agent duly authorized by him. In enter-
prises having a bargaining agreement or a written agreement between
the union and the employer, the intervention of the Secretary of

Labor shall not be required.

Article V - Sick Leave

Every employee covered by this decree who becomes ill and is
certified as unable to work by a doctor authorized to practice medicir
in Puerto Rico, or is hospitalized subject tb verification, shall be
entitled to sick leave with full pay at the rate of one (1) working
day for each month during which he has worked at least one hundred
and ten (110) hours, and at the rate of half (1/2) a working day for

each month during which he has worked less than cone hundred and ten

{10) hours but not less that sixty (60). Provided that the emplcoyee

who works less than sixty (60) hours during any month shall not

accrue sick leave for that month,
Sick leave not taken by the employee during the course of the
year shall be accrued for succeeding years up tc a maximum of twenty-

four (24) days by employees accruing at a rate of one (one) working
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day and up to a maximum of twelve (12) days by employees accruing at

a ratc of half (1/2) a working day. If the days of sick lcave accrucd

exceed eleven (11) days for those accruing up to a maximum of 24 days
and five (5) days for those sccruing up to a maximum of twelve (12)
days, on mhe date the employee begins to enjoy his regular vacation,
the cmployer shall be bound to pay in cash the excess of cleven (1))
days to the former and the excess of five (5) days tc the latter at
a rate of eight (8) daily hours and on the basis of the regular wage
rate he is receiving at the time.

Except in cases of acts of God, the employee shall notify his
employer of his sickness the same day he is absent, at least five
(5) hours before his shift. 1f the wage has been stipulated per hour,
the wage corresponding to each day of sick leave shall be computed
by multiplying by eight (8), or by the average numher of hours worked
daily, the regular rate per hour the employee was earning at the
time of his sickness,

Article Vi- Definition of "Day", '"Week' and '"Month"

1. Day - Shall mean any period of twenty four
(24) consecutive hours.

2, Week - Any period of seven (7) consecutive days.
3. Month - A period of thirty (30) consecutive days
counted successively as a unit from the date

the mandatory decree goes into effect or sub-
sequently from the employee's date of employment.

Approval and Publication of Decree

This Mandatory Decree was approved by the Minimum Wage Board cf

Puerto Rico on Wednesday, May 15, 1991. The notice of its approval

was published in the newspaper El Nuevo Dfa on Iriday, May 24, 1991,

Effectiveness of Decree

This decree shall become effective on Saturday, June 8, 1991,

However, it shall be retroactive to Wednesday, June 5, 1991 by expres:

provision of Section 11 of Act 96 of June 26, 1956 (Minimum Wage Act

of Puerto Rico.
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Coverape of the Definition

The preceding definition is the suame as Uirat cun trined in

Mandatory Decree Number 74 - Fourth Revision (1982) applicable to

the Watching and Protective Service Industry and covers the same

activities. As in the previous definition, the Board has decided
to mention as an illustration, the services to be included since

to enumerate every service rendered in this industry would be very
difficult. Tror this reason, the definition is not limited to the

establishments specifically mentioned.

It is the purpose of the Board to include agencies engaged
in providing detectives or private investigators to individual persons
with the purpose of conducting investigarions to obtain information
on public offenses, habits, credibility, conduct, movements, where-
abouts, associations, transactions, reputation or character of any
person; location of stolen property and collection of evicence to
be used in court.

It is alsc the purpose of the Minimum Wage Board to include
establishments engaged in prcviding patrolling, night watching,
guarding and armored car services for the protection of persons or

realor personal property; or for preventing thefts, embezzlement or
illegal appropriation of money or any kind of securities cr documents.
Likewise, it is the Board's intention to expressly inc}ude those
establishments rendering protective and watching services of persons
or movable or real property by the use of trained dogps.

When the definition states that "likewise it shall comprise
any work or service necessary or related to the aforementioned acti-
vities", it is the purpose of the Board to include not only the acti-
vities previously mentibpned in said definition, but any work or servi

necessary, related or incidental to said activities, That is to say,

those employees of the industry who perform office, repair or mainte-
nance work should be considered as included in the definition, as

well as the transportation activities carried on by the employers of

the industry in their own vehicles.

MAD S e e e
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Whan the definition states that the minimum wages and other
warking conditions of this industry are epplicable to an employee
of the same, consjdering his occupational activity together with
the industrial activity of Fhe enterprise or emplcyer who has
employed him, it is intendea‘to mean that in order to determine
the minimum wage of an emplbyee, his occupation simultaneously with
the industrial activity of the enterprise, has to be considered,
except in cases in whiéh the Minimum Wage Board expressly provides
or has provided differently.

Therefore, the minimﬁm wages the Minimum Wage Board approves-as
previously recommended by the Minimum Wage Committee appointed
for that purpose-for‘each occupational group of the mandatory decree
for said industry shall be applicable to all workers and employees
of this industry.

The minimum wages, vacation, sick leave and other working
conditions (if any) that are established for the employees of this
industry shall be based on the economic and financia)l conditions
shown in the economic reporfs'prepared on the industry and 5h311—**~m<
depend, therefore, on the economic ability of the industry to pay '
the same. On account of this, it would not be proper to make
spplicable to the employees of this industry the minimum wages fixed
in other decrees for similar occupations in or for other industries.

The storage, custody or parking of motor vehicles in garages,
parking lots or premises for such purpose are excluded from the
definition., Such services are covered by Mandatory Decree Number 89
applicable to the Commerciel Services Industry. Likewise, all those
establishments engaged in teaching (schools) guards or private detec-

tives are excluded. These will be covered by Mandatory Decree No. 7! .

applicable to the Educational Service Industry.

In the case of enterprises engaged in activities covered by
other mandatory decrees that hire éersonnel directly to work as
watchman, guards or in similar sctivities in their own establishment.
the workers thus hired would be covered by the mandatory decrees

applicable to salid enterprises and excluded from the definition of

this industry.

R e Lon T SN
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LABOR : Ch. 9
Sta ment uf motives.
S Laws of Puerto Rico:
Sept. 17, 1996, No. 234.
ANNUTATIONS

1 .Generully. The standard for proving eonsleuctive discharge is that the new worldng
con dilions would have been co difficull or unpleasant that a reasonable person in the
emglyese’'s shocs wonld have felt compelled Lo resign; this is an objective standard in which
the focus is upon the reasonable slale of mind of the putative “discriminate”. Flamand v.
Armairican Inlernational Group, (nc, 876 F Sopp. 356 (1944).

Asponse and 8 conjugal partnership do nob have standing under the Age Discrimination in
Emyjloyment Act, Puerto Rico Law 80 and Law 100 because they do not meet the deseription
of “mplugee” or of an individual who may bring suit under the statules. Flamand v. American
Inlernational Group, Inc, 876 F. Sapp. 356 (1994).

Asnpervisar in oot an “employer” under Law R0, because Lhe remeding zvailable under the
luwrure hased on wages, and it does not make scnss Lhal a supervisor should pay wages to an
em floyee. Flamand v. American Inleroational Group, Inc., 876 F. Supp. 356 (1994).

Severance pay under Act 80 whould nol be awarded where compensalory damage under
othmr statutes is greater (han the arwount of the severance pay mandated under Act B0. Selgas
v. Fmerican Atrlines, RS8 . Supp. 316 (1994).

Eterto Rico conrts have not resegnized a right for at-will employees to suc for wrongful
die harge vutside the remedies given under § 185(a) of (his title, for discharge wilhiout cause
Hampgued v. Merril Lyach, Pierce, Feaner & Smith, 839 F. Supp. 98 (1993).

Sction 185a has been found o be the exclusive remedy for wrongful termination under
Pu #io Rico Jaw. In re El San Juan Hotel Corp., 149 Bankr 263 (Blkricy. D, Puerlo Rico 1992).

W Puerto Rico, the employmenl-al-will doctrine which is found in most stales has been
maotified o offer Lhe employee some prolection; but Lhal in nio way creates any fiduciary duty
on jart of the trustee taward an employoe. In re Ei San Juan Hotel Carp., 149 Bankr: 263
(Blitey. D. Puerto Rico 1992).

X some &tates, 8 whisUe-blower {5 protecled by a publie poh'cy'exccptiun o the
ermmiloyment-at-will doctrine where he refuses to participate in illega) or unethical acts; that is
noMlhe case in Puerlo Rico. In re ¥ San Joan Hotel Corp., 149 Bankr. 263 (Bkrtcy. D. Puerto
Rimo 1992),

~dthangh Arruyo u Rallun Specialliss, Inc, 117 D.P.R. 35 (1984) discusses public policy, it
refirs lo (hal public policy which states that a worker should have adequate remedies to
cflCitively vindicate his conslitutional rights and nol to a mare general public policy

commming remedies of whisUeblowers. In re El San Juan Hote! Corp., 149 Bankr. 263 (Bkricy.
D. fuerto Rico 1992).

2 Law gaverning. The indemnification for employment termination without just cause
yrayided by this seclion is not subjeet W deduction of sacial security; the safary is a
compensation Lo a parson for services, while tie amaunt paid Lo a lerminated employee is by

na Lre an indemnily as provided in this sechon. Alvira Ciotrén v. SK & F Laboratories Co. y
olrs, HE-90-682 (04/04717).

~ Fxception. The only exceptions to the application of § 185a in cases involving wrongiul
terination are: Uf plalutiff is a member of a group protected by other social legislalion, if
plantiff has an independent cause of 2etion for tort eommilted in Lhe oourse of the discharge,

or [Lhe lermination of the plaintiff violaled his constitutional rights. In re £l San Juan Hotel
Comp,, 119 Bankr. 264 (Bkrtey D. Puerto Rico 1992).
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Ch. 11 MINIMUM WAGES T29 § 245

Chapter 11. Minimum Wages

SECTION ANALYSIS
245. Declaration of principles
245i. Minimum Wage Committees
245j. Hearings
245k. Action by Committee
245n. Minimum wage standards
245p. {Repealed.) -
245q. Charges and deductions prohibited
246r. Employers' liability
245s. Homework regulation
245t. Standards set by law; contracts subject Lo decrees; wage reduc-
tions '
245u. Special permits for disability
245v. Special permits for apprentices . »
245w Discrimination by employers; penalties; presumption; damages
245x. Violations; penalties
245y. On cooperative organizations
245z, Authority of Court of First Instance
246. Injunction and other proceedings
246a. Judicial review
246b, Claims by employees
246c. Annual report
246d. Limitation of actions
246e. Persons excluded
246f. Right to strike and to collective bargaining
246g. Cooperation with Federal Government
246h. General definitions . _ .
246j. Authority to amend the definitions for industries and industry
divisions
246k Saving clause
246). Secparable clause
246m. [Repealed.]
247.  Vested rights

§ 245. Declaration of principles
(a) The Legislature of Puerto Rico hereby finds that the exjs_tf:ncc f’f
substandard wages, hours of work and other working conditions in
industry: .
(1) Is detrimental to the health, efficiency and general well-being of
workoers;
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(2) is detrimental to the sound and full development of econamy;

(3) constitutes an unfair method of competition in production and
tra de;

(4) leads to disputes between workers and employers which obstruct
the= progressive development of Puerto Rican economy, and

(6) represents a state of manifest social injustice.

(h) Itis hereby declared to be the policy of the Commonwealth of Puerto
Rio as rapidly as possible to eliminale substandard working conditions in
indhistries; promote living, health and safety standards for workers; step up
the development of agriculture, industry and businesses in Puerto Rico;
eliminate unfair competition, and achieve the highest pussible wage level
cornpatible with such development, without substantially curtailing em-
playment or impairing the opportunities to obtain the highest wagas.

€) Itis hereby further declared to be the public policy of §§ 245 et scq.
of {his title to guarantee equality in the automatic application of the federal
miimum wage Lo workers in Puerto Rico. For those activities nol covered
un der the Federal Fair Labor Standards Aect of 1938, as amended, the
polcy of fixing minimum wages and vacation and sick leave shall be
msintained, so as to insure the highest wages and benefits for the workers
that the conditions of the industry will allow.

@) Itis hercby further declared to be the policy of §§ 245 et seq. of this
tit3 that the minimum wage level for workers emplayed in industries
pr @lucing or shipping their products for sale in the United States in
coanpetition with industrics located there, should, so far as possible, equal
or ipproxirnate the minimurm wages provided by §§ 245 et seq. of this title
forworkers in the respective competitive industries.

k) 1t is hereby further declared to be the policy of the Legislature of
Uierto Rico to encourage collective bargaining Letween laborers and
ercployers which will serve as an effective social instrument, progressively
to raise the level of minimum wages, reduce the working day, and insure
these other working conditions requisite to the health and wellfare of
workers.

0 It is hereby likewise declared to be the policy of the Legislature of
Pizrto Rico that the procedures authorized hercin for the fixing and
re~ision of minimum wages and vacation and sick leave be conducted in a
quesi-legislative manner.

) It is hereby further declured W be the policy of the Government of
the Commonwealth of Puerto Rico, that the Minimun Wage Board, in
distharging the duties assigned to it by §§ 245 ct seq. of this title, shall
es blish priorities for revising the decrees of industries, businesses, and
trades, based on the date of the dast revision, the effective date of the last
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amendments to the Fair Labor Standards Act of 1938, as amended, and the
working conditions.—June 26, 1956, No. 96, p. 622, § 1; June 1‘4, 1960,
No. 81, p. 136; June 6, 1967, No. 110, p. 348; June 21, 1968, No: 116, p. 266,
§ 1, July 9, 1973, No. 17,p. 789, § L; July 17, 1979, No. 114, p. 266, § 1; Sept.
23, 1983, No. 21, p. 408, § 1; July 15, 1988, No. 101, p. 422, § 1; July 20,
1995, No. 84, § 1, eff. Aug. 1, 1995.
HISTOHRY

Ameadments—1995. )
Snbseclion (c); Acl 1995 amended Lhis subsection generally. )
Subscclion (f): Act 1985 repealed subsection (f), redesignated former subseclion (g) as (f),

and amended il gererally. ) )
Subseeton (g): Act 1935 redesignated foriner subsection (h) as (g), and amended it

generally.

Statemen! of molives
Sec Laws of Puerto Rico:
July 20, 1095, No. B4.

§ 245i. Minimum Wage Commitiees

(a) Whenever the Board shall consider it necessary to fix or mvis.e
minimum wages or that which concerns vacation or sick leave acerual, it
shall designale a Minimum Wage Committee for such purposes, composed
of an equal number of persons representing the public interest, t).1e
employers’ interest, and the employees' interest. Ln the event the Commit-
tee so appointed is composed of an even number of members, the
Chairperson of the Board shall also designate an additional member
represeating the public interest to be on the Committee, fvho may
participate in the hearings as any other member of the Committiee. The
additional member shall be present in the deliberations, decisions, an.d
voting of the Committee, but shall only intervene when the Commillee is
unable to recommend a draft of the decree due to a tie vote and his/her
presence and intervention is requested by at least one-half of the members
integrating the Committee. The additional member shall not be counteq for
a quorum until he/she is requested to intervene to settle a tie, as provided
herein. .

(b) ‘The Chairperson shall designate a member representing the public
interest from each Minimum Wage Committee to chair said committee.

(¢) The Board shall furnish to the Minimum Wage Committees the
services of lawyers, economists, stenographers, translators, clerks, and
other personnel required for the discharge of their functions, as needed.

(d) A majority of the members of a Minimum Wage Committee shall
constitute 2 quorum, and a majority of those present may adopt decisions
and resolutions. A vote of at least a mujority of all members constituting
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the Committee shall be required, to recommend a draft decree to the
B sard.

fe) Minimum Wage Committees are hereby empowered to take oalhs,
sanmon witnesses, and issue subpoenas under the same conditions and
su fject to the same court action as provided in § 245¢ of this title.

(0 In addition to reimbursement of travel expenses, the members of
Minimum Wage Committees shall receive a per diem of fifty-five (55)
do Jars, except for the Chairperson of each Committee, who shall receive
senenty-five (75) dollars, for each day Lhey attend a meeting or engage in
o[Frial business or any other activity needed to fulfil] their duties, according
to the regulations the Board ruay approve for such purpose. The members
of 1 Minimum Wage Committee shall cease as such when the Board
apygroves the mandatory decree for the industry for which they were
apinted, or when the Board decides to appoint a new Committee,

Tor the purposes of this subsection, a2 member of the Minimum Wage
Canmittee who receives a pension or annuity from any retirement system
of the Government of Puerto Rico or any of ils agencies, dependencies,
pu llic corparations, or political subdivisions, may receive payment of the
pexdiem provided in this subsection without affecting his right to a pension
or retirement annuity—June 26, 1956, No. 96, p. €22, § 10; June 19, 1958,
No 55, p. 119; June 25, 1958, No. 103, p. 241; June 21, 1968, No. 116, p. 266,
§ 2 renumbered as § 7 and amended on July 17, 1979, Na. 114, p. 266, § 7;

Se gt 23, 1983, No. 21, p. 408, § 2; July 20, 1995, No. 84, § 2, eff Aug. 1,
1955,

Histony

Am_ndments—1995,

Suibsection (a): Act 1985 amended this subsection geoerally.

$ ibsexlion (b): Act 1995 deleted subsection (b) and redesignated the remaining subsections
accedingty.

8 ibsection (c): Act 1995 added “as nended.”

S bsection (d): Act 1995 amender] the translation of this subsection generalty.

Swbsection (a): Act 1995 subslityled “administer” with “take’.

§ bsection (N: Act 1995 amended the first parsgraph of this subsaction and the tranalation
of tl second paragraph generally.

Stamment of motives.
S~ Laws of Purrto Rico:
luly 20, 1935, No. 84.

§ Zi5j. Hearings

(=) Whenever the Board finds that procecdings must be instituted to fix
or mrvise minimum wages, or to establish provisions regarding the mini-
Miten sccerual oti vacation and sick leave, it shall issuc a call for a public
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hearing before {he pertinent Minimum Wage Commi?tet.e, which g:jl!mb;
announced by the Chairperson of the Boarfi by pubhshmglz:))n(;)a e in 2
newspaper of general circulation in I.’uer;oalflimo, tfixl)efhsgt::ﬁ(mﬁon ghaxz tor
to the date of the hearing. Such notice shall cont ‘
B)oa:i approves for the industry concerned, which may not be altered by
mittee in any way. . _ .
th%b():o[r: the exercise of its quasi-legislative functons, thihCrér:irlnilrt;L;?;t;‘a’.\dl
ing i i i [tation so tha g
hold the hearing in the fashion of a public consu it 2 sted
ici i i by submitting pertinen
may participate in the drafting of a der__ree : L
gzrt;o{:fon:a%on, remarks, or arguments, which roay, at the discretion :5
the éommiﬂce, be presented either in writing ox;lorz;li)]'. /t: complet:ltﬁ:x;((igrd
edings shall be made. Subject to such regulations as >
(x)rfat;e [:::-gz:lbe ghse Committee Chairperson shall co‘ntrol its .proceedmgs
and Shall dez:armine to what extent cumulative information may be
ived. . . .
reiz)wit the hearing, the Board shall make available to the. (Jomrmt'tee fall
studies, reports, statistics, and any other pertinent data or mforglgalti?lh :r
the proper discharge its duties‘—Jtlxggs?,StlllgﬁéN:.gé [; (;?Z;enumi)cm?(i
8, 1959, No. 4, p. 14, § 1; June 21,  No. 116, p. 266, § 3;
as § 8 and amended on July 17, 1979, No. 114, p. 266, § 8.198’%). 23, 1983,
No. 21, p. 408, § 3; July 20, 1995, No. 84, § 3, eff. Aug. I, .

HisToRY

Amendments—1995. et s soction generally
Subsection (a): Act 1935 amen is section ally e " ith i
Subsccton (b): Act 1995 substiluted “working oal” with “drafling,” “wrilten” wi

il " v i " with “Chai rrsan.” i -
WS‘:lnbE;ac;z: (Sh msn‘:sﬁm{:;‘:‘of the duties Lthereo[” with “its duties.

§ 245k. Action by Commitlee - .

At the close of the public hearing and once its deliberations havteai?l('esn
concluded, the Committee shall dispatch a report to the Boardf E:nd c:\gg
its findings of fact, the grounds in support thereof, zfnd adraft o ' 'de (:j u;e
recommending the minimum wage rate or rates which shall be g:u and folty
provisions concerning the mandatory minimum accrual of vacation an

the indu concerned. . .
le%lgl?cr(;conunends:iy raises of the minimum wages shall take into 'con&d(i
eration the rise in the cost of living from the date of the last revision an
the economic eapacity of the particular industry to absorb thcml. v dul

The Chairperson of the Committee shall send the cormp e.O, : y
certified, record of the hearing to the Board no later than thirty (30) 632);
after the Committee has remitted its report.—June 26, 1956, No. 96, p. 622,
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§ 12; June 14, 1957, No. 60, p. 145; June 14, 1960, No. 81, p. 136; .June 6,
1947, No. 110, p. 348; Junc 21, 1968, No. 116, p. 266, § 4; July 9, 1973, No. 17,
p. 189, § 3; renumbered as § 9 on July 17, 1979, No. 114, p. 266, § 9; Sept.

23,1983, No. 21, p. 408, § 4, July 15, 1988, No. 101, p. 422, § 2; July 20, .

1945, No. 84, § 4, eff. Aug. 1, 1995.

History
Arcendments—1895.

At 1995 subslituted “submit” with “dispatcl,” “drafl decree” with “drafl of the decree,”
andi"vacation and sick Jeave, and Lhe guaran(eed minimum wage if any, for the industry being
inwestigated” with “the mandalosy . . . concerned,” in the first paragraph, and in the third
pamgraph, substituted “submitied its report to the Board™ with “remitted its report."”

§ U5n. Minimum wage standards

) The minimum wages of employees not covered under the Federal
Far Labor Standards Act of 1938, as amended, shall be fixed with due
re gard to the ends and purposes of this chapter. They shall be the highest
matimum wages that can be reasonably paid by the industry concerned
wi thout substantially curtailing employment in such industry, and taking
in® consideration the cost of living and the needs of the employces as well
as the economic and competitive condition of the industry in question.

b) In the case of industrics covered by the Federal Fair Labor
8tsndards Act of 1938, as amended, and which are in substantial campeti-
ticn with industries of the states of the Union, consideration shall also be
given to the prevailing wages and fringe benefits of the latter and Lo the
co npetitive situation existing between industries in Puerto Rico and
sirilar industries in the Uniled States.

) A minimum accrual of vacation leave is hereby provided, at a rate of
omt and one-fourth (1) days per month, and a minimum acerual of sick
leze, al a rate of one (1) day per month. For the accrual of such leave, it
sh dl be required that the employce work at least one hundred and fifteen
(135) hours in the month. Provided, That the use of vacalion and sick leave
gh dl be deemed to be time worked, for the purposcs of the accrual of Lhese
be efits.

“The minimum bencfits mentioned above shall apply immediately to all

employees who, as of the effective date of this Act, were covered by -

mandatory decrees of which the acerual levels are equal to the latter. Those
employees who on the effective date of this Act are covered by Board
desrees which provide greater minimum leave benefits shall remain
enttled to the same, pursuant to the provisions of § 45 ol this Act [sic].
"Those employees whose mandatory decrees provide, as of Lhe effeclive
da of Lhis Act, benctits below those established in this subsection, shall
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continue under the protection of said mandatory decrees. Tlle Bo:rl;i S:‘rz.li“
procure the minimum vacation and sick leave b.eneﬁ(,s cnns)g:];; Ly .uz
subsection for these employees as soon as poss.nb!e and a'c;ar ing Lioone\d.
financial capability of each industry. Upon attaining t}}e afor ::men one
minimum benefits, the jurisdiction of the Board over said employees

0as exist. '
‘-‘-5(135)3 t\?acatinn and sick leave shall be accrued based on the ‘l'EgularV:;]ol:;
day in the month in which the accrual occurred. For e;nk[: o_:/ieis‘ m‘:(‘d
working schedules fluctuate, the regular wo.rk day shal hs ‘; Lz]m‘ 6(
dividing the total of regular hours worked (.iurlng the mont yt [fe otal of
days worked. For cmployees whose working schedules canno e
mined, it shall be computed on the basis of regular' 8-hour days. 1

(e) Vacation and sick leave shall be used and paid based on 'the‘ r‘e‘:f;l art
work day when used, or the benefit is paid. FOI.‘ these purposes, a peric nor
greater than two (2) months may be taken into account before using o

ing said benefit. ' |
I.a{l;"%/:ctlxtion and sick leave shall be paid on the basis of an amouat n&t
less than the regular wage per hour earned by t:lne employefz in the mo;
the leave was accrued. For employees who receive a commission or ot élrl'
incentives which are not entirely at the employer’s discretion, L.he t,ot
commission or incentive carned during the ]year shall :)ioil:)ded y
ifty-two (52) weeks, 50 as to compute the regular wage per : .
h“()é)h;‘(h((»ul(i a probation period authorized by law be gstabhs'h:;d,nvaca‘tnon
leave shall be arcrued upon termination of said probation periv l F ow;ver,
any employce who passes said trial period shall accrue vacation leave from

e e job commences. ) ‘
" (h(;aTt?héh eriployee shall not claim the use of vacation leave unt.ﬂ he I;\as.
acerued it for one year. Vacation leave shall be grantcd.annua.lly. in .scl}x,cmzi
way as to not interrupt the normal oper(-lation o‘t; tgelbusmess, for whi e
: r shall establish the corresponding schedule. ‘
ur}ip)lo\z:cation leave shall be enjoyed uninterruptedly; however, it mlay be
fragmented by agreement between the employer and trhe emp 0{.92
provided the empleyee enjoys a vacation of at least five (5) consecubiv
working days a year. ‘

Gg) Bﬁr agieem{?nt between the employer and the employee, a mrnr‘rjlum
of thirty (30) days of vacation leave may be accrued. An employer w lo uest
not grant vacation leave after said maximum has beqn accrued shat gtl‘;}nr
the tota) acerued until then, and pay the employee twice the corresponding
salary for the period in excess of said maximum.
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(k) Upon written request of the employee, the employer may allow the
vacation leave to include non-working days comprised within the peried
during which the vacations are to be taken.

(1) In case the employee ceases in the job, the employer shall liquidate
the total accrued until then in cash, even if for less than a year.

(m) Upon written request of the employee, the employer may allow the
partial liquidation of vacation leave accrued in excess of ten (10) days.

(n) The sick leave not used by the employee during the course of a year
shall be carried over to subsequent years, up to a maximum of fifteen (15)
days.

(0) Except in circummstances beyond the control of the employee, he/she
shall notify his employer of his/her illness as soon as noncompliance with
his/her regular work schedule becomes a foreseeable fact, and not later
than the day of his absence.

(p) The usc of the sick leave is no excuse for failure to comply with those
norms of conduct validly established by the employer, such as attendance,
punctuality, medical certificates if the absence exceeds two (2) working
days, and periodical reporis on continuing illness.

(@) Any employer who requires the employees to wear uniforms shall
defray the expense entailed by the acquisition thereof. Under no ecircurn-
stance shall the employee be required in any way whatsoever to assume,
directly or indirectly, the total or partial cost, entailed by the acquisition of
such uniforms,

Employees who upon the effective date this Act have been rovered by
mandatory decrees that provide for holidays with pay or minimum daily
compensation guarantees, and for the payment of special compensation for
daily overtime, shall continue to enjoy said benefits as provided in § 245t of
this ttle—June 26, 1956, No. 96, p. 622, § 15; renumbered as § 12 on July
17, 1979, No. 114, p. 266, § 12; July 20, 1995, No. 84, § 5, eff Aug. 1, 1995.

Bistokry
Text references.
References in Lext “this Act” are lo §8 245 et saq. of Lhis Litle,
Amendments—1995.

Subsection (a): Act 1995 substiuled "“for cach industry™ with “of employees . . . as
amended".

Acl 1985 added subsections {(c) through (q).
Statement of molives.
See Laws of Puerto Rico:
July 20, 1935, No. 84.
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§ 245p. Repealed. Act July 20, 1995, No. 84, § 6, cff. Aug. 1, 1995.

Histony

" . .
ne’l"’}:ii seetion, which was derived from § 14 of Act June 25, 1956, No. 96, p. 622, pro\w.dc..wl {or
revision of minimon wages by the Board, vacation and sick lease, and guarantaed minirn
wages.

I%rcisor 1o repeal, this section had been amended by Acts Jone 23, 1958, No. 82, p- R'):‘l ]ur:n
14, 1960, Nu. 81, p. 136; June 6, 1967, No. 110, p. 348; June 21, 1968, No. 116, p. 266, § 6.:\1 y
9, (973, No. 17, p. 7189, § 4; reaumbered as § 14 and wnended by July 17, )IB'IQ, No. 114, p=266;
Sepl. 23, 1984, No. 21, p. 408, § 5; and July 15, 1988, No. 104, p. 420, § 3.

AXNOTATIONS UNDER FORMER § 245p

i i i i g i datory decrey, the
1. Genernlly. In granting vacation with pay and sick l(;avp tn 2 man y do ‘
Minimum Wage Board is not boand to make classifications within the regulated indastryshen
surh determinations ind consislent support in the economic study of the balance shect il the
industry. Cerveseria Corons, Inc. v MW.B,, 8 P.R.R 784 (10).

§ 245q. Charges and deductions prohibited

No employer shall charge his employee who 1in5 in or occupi=s a
dwelling, house, lot, or tract of land belonging to hlm,' any llease retal
whatsoever which he has not been already lawfully charging s;ud'(:mpk:ycc
on January 1, 1956, nor shall such employer increase the rent which atl:ha;,
time he may have been collecting from the employee; nor shall he dewan
of said employee or deduct from his wages, any amount whatsoever for
lodging, meals served, or services furnished in the course of the cm[:l9y—
ment, whether by the employer himself or by another person or emtity,
which he is not authorized to demand of him or dpxjugt from his wage s b_y
provision of a mandatory decree in force at the time §§ 245 ct seq. o UI'IS
title are approved.—June 26, 1956, No. 96, p. 622, 6 18, rcnumber({pc'izz:)s
§ 15 on July 17, 1979, No. 114, p. 266; renumbered again as § 14 on Juy 20,
1995, No. 84, § 7, eff. Aug. 1, 1995.

HISTORY

Stalement of molives.
Sce Laws of Puerln Rico:
July 20, 1995, No. 84.

§ 245r. Employers’ liability

The employer shall always be bound to pay the minimum wages méioto'
grant the vacation and sick leave which may be fixed by lz.xw, manda 0T’y
decree, order of the Board, federal wage order, or collective bargumng
agreement, even though the employer uses middlemen, agents, adqui\crst.
contracturs, or subcontractors for the employment of workers, ml 02
prejudice to the obligation which such middlemen, agents, adjisters,
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T.29 § 2459 LABOR Ch. 11
contractors, or subcontractors shall also have with regard to the payment
ol said minimum wages and the granting of vacation and sick leave.—June
26, 1956, No. 96, p. 622, § 19; June 21, 1968, No. 116, p. 266, § 7;
renumbered as § 16 on July 17, 1979, No. L14, p. 266, § 16; Sept. 23, 1983,

No. 21, p. 4U8, § 6; renumbered again as § 15 and amended on July 20,
1995, No. 84, § 8 eff. Aug. 1, 1995.

History
Amendments—1995.

Acl 1995 delcled “lo comply with the provisions on minimum compensation guaranices”,
changed *he” (o "the employer”, and deleted “compliance with he provisions on minimum
cornpensation guarantees”,

§ 245s. Homework regulation

The Board i8 hercby empowered, through order to that effect, to
regulate homework whenever it shall deem it necessary or proper in order
to prevent frustration or evasion of §§ 245 et seq. of this title and to
safeguard the minimum wage fixed in §§ 245 et seq. of this title, in a
mandatory decree, or in an order of the Board for an industry which is
carrying out homework The order issued by the Board shall become
effective fifteen (15) daya after its publication in a newspaper of general
cireulation in Puerto Rico.—June 26, 1956, No. 56, p. 622, § 20, renum-
bered a8 § 17 on July 17, 1979, No. 114, p. 266, § 17; renumbered again as
§ 16 on July 20, 1995, No. 84, § 9, eff. Aug. 1, 1995.

§ 245t Standards set by law; contracts subject to decrees; wiage
- reduetions

(2) Inno industry shall there be established minimum wages or vacation
or sick leave less than what is fixed by law in Puerto Rico for the industry
in question.

(b) Any collective bargaining agreement, award, or other labor contract
whereby an employee agrees to accept lower wages or vacation and sick
leave less than what is fixed in a mandatory decree, an order of the Board,
or a federal wage order, shall be void.

(e) Noreduction shall be made in the wages of those workers who, on the
effeetive date of this Act, or of a mandatory decree, an arder of the Board,
or a federal wage order, are receiving, by virtue of a collective bargaining
agreement, conciliation act, arbitration award, or any other labor contract,
wages higher than those fixed in §§ 245 ct seq. of this title, or in said
decree, order of the Board, or federal wage order, whilc such agreement,
acts, awards, or contracls are in force.—June 26, 1956, No. 96, p. 622, § 21;

June 21, 1968, No. 116, p. 266, § 8; renumbered as § 18 on July (7, 1979,
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No. 114, p. 266, § 18; Sept. 23, 1983, No. 21, p. 408, § T; renumbered agait
as § 17 and atmended on July 20, 1995, No. 84, § 10, eff. Aug. 1. 1895.

HisTonry
Texl references. '
Relrrenrs 1o “this Ael” in subsoction (c) is to Act July 29, 1995, No. 84, eL Aug. 1, 19%
Amendments. -1985.
Subsection (a): Acl 1995 amended this subsection generally. L
Subsection (b): Act 1995 deloled “minimum compensalion guarantees” and changer “whii
are inferinr to thase” Lo “less than what is”.

§ 245u. Special permils for disabtlity

For any industry in which a minimum wage has been fixed by §§ 245 %
seq. of this title, or by mandatory decree or order of the Board, thc
Secretary of Labm and Human Resources may issue to any wor.kcr‘v.vhosr:
carning capacily may be impaired by reason of age, physic?l disability or
injury, or for any other reason, a special permit authorizing his e{n;)loymen t
for a wage Jower than that fixed in §§ 245 et seq. of this title, orin a decree:
or order of the Board, but in no case shall said wage, which shall be fixec]
in the permit by the Secretary, be less than fifty (50) percent of the
minimum rate fixed for the trade or occupation involved.—June 26, 1958,
No. 96, p. 622, § 22; June 23, 1977, No. 100, p. 225, § 1, rc‘numbercd as § 19
on July 17, 1979, No. 114, p. 266, § 19; renumbered again as § 18 on Juwy
20, 1995, No. 84, § 11, eff. Aug. 1, 1995.

§ 245v. Special permits for apprentices
Any person may be employed as an apprentice, subject to the followings
provisions: 4
(a) The employer shall first obtain from the Secretary of Labor ar

. Human Resources a special permit setting forth the working conditiors,

and the said permit shall be valid for the period detcrmined by fhe
Secretary according to regulations approved by him to t.hat eﬁ.'ech

(b) The wage to he earned during the apprenticeship period by any
person employed as an apprentice shall not be less_ Lhap fifty (50) perce{!t
of the minimum rate fixed in §& 245 et seq. of this title, in the decrfae, erin
the order of the Board applicable to the trade, occupation or work involve d
in such apprenticeship.

(c) Th:ﬁ)’)mvisionszr the (oregoing subsections shall not a.pply to‘t%i-e
employment of any person as apprentice under the sponsorshlp, ad.rmm's-
tration, or supervision of the Apprenticeship Council of Pue.rt_x) Rico, in
which case, the said council shall determine the working conditions.
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T.29 § 245w LABOR Ch. 11

(d) The provisions on employment of apprentices contained in the
mandatory decrees in force, as well as any regulation of the Minimum Wage
Board on the same subject, will stand repealed as soon as the Secretary of
Labor and Human Resources shall approve the regulations on employment
ol apprentices provided for in subsection (a) of this secton.—June 26, 1956,
No. 96, p. 622, § 23, June 23, 1977, No. 100, p-225,§ 1; renumbered as § 20
on July 17, 1979, No. 114, p. 266, § 20; renumbered again as § 19 on July
20, 1995, No. 84, § 11, eff Aug. 1, 1995.

§ 245w. Discrimination by employers; penalties; presumption; dam-
ages
(a) Every employer who discharges, suspends, refuses to admit or
reinstate, reduces the wages, demotes in category, increases the working
hours, or imposes more onerous working conditions on any of his employ-
ees or ex-employces or in any way discriminates or threatens to do against
him any of these acts so as to evade compliance with §§ 245 et seq. of this
title or any other labor law or regulation promulgated thereunder, or with
any decree or order of the Board because said employee or ex-employee
has filed a complaint, or has offered or given Lestimony, or is willing to offer
or give testimony, in any investigation, complaint, or elaim, or at any
hcaring or administrative or judicial procceding that may be or has been
made, filed, held or instituted in relation with the application of §§ 245 et
seq. of this title or any other labor act or regulation promulgated
thereunder, or of any decree, order, regulation, resolution, or decision of the
Board, or because lie has served, is serving, or intends to serve as member
of a miniroum wage committee, shall be guilty of 2 misdemeanor and upon
conviction punished by a fine of from one hundred (100) to one thousand
(1,000) dollars, or by confinement in jail for a term of from one (1) month
to six (6) months, or by both penalties, in the discretion of the court.
(b) 1t shall be presumed that any of the said acts are due to the filing of
a complaint or to the offering or giving of testimony, or to the willingness
to offer or to give the same, or to the belief that the same will be offered or
given, or to service on a Minimum Wage Committee, as the case may be,
when the employer has performed the act before six (6) months have
clapsed since the end of the investigation, complaint, claim, hearing,
proceeding, or functions of the Minimum Wage Committee, unless it is
satisfactorily shown by the employer that he had stated to the employee or
ex-employee the purpose he really had before the investigation, conplaint,
claim, hearing, proceeding, or proposal to serve on a Minimum Wage
Comumittee cxisted.
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(¢) The employer shall reinstate the laborer in his employmern and
discontinue the act in question. Tv coinpel him to fulfill this obligatiom, the
Court of First Instance shall have jurisdiction through simple, speedw and
preferential proceedings, in which the interested parties shall be given an
opportunity Lo be heard. In said proceedings shall also be investigatmd the
damages which the act may have caused the employee or ex-employse, for
whom judgment shall be rendered for double the amount of the damages
caused, in addition to granting him costs and a reasonable sem, which shall
never be less than fifty (50) dollars, for attorney's fees.—June 26, 1956,
No. 96, p. 622, § 24; June 26, 1964, No. 105, p. 324, § 2; renumbered s § 21
on July 17, 1979, No. 114, p. 266, § 21; renumbered again as § 20 o July
20, 1995, No. 84, § 11, eff. Aug. 1, 1995,

§ 245x. Violalions; penallies

(a) Any person who as employer or as manager, officer, agent, emjRoyee,
or person in charge of a firm, partnership, or corporation, or of a other
person or persons, violates, or refuses or neglects to comply Wih any
provision of §§ 245 et seq. of this title, or of any decree, order, de:}smn,
rule, or regulations adopted by the Secretary or by the previous Min imum
Wage Board and which have heen validated by the provisions heredy, shall
incur a misdemeanor and shall be punished by a fine of not less thin one
hundred (100) nor more than one thousand (1,000) dollars, or by ¢ nfine-
ment for a term of not less than thirty (30) nor more than ninety (%) days,
or by both penalties, at the discretion of the Court.

(b) In case of recidivism in the violations mentioned in this section, a fine
of not less than five hundred (500) nor more than three thousand(3,0(0)
dollars, or imprisonment for a term of not less than nincty (30) days nor
more than one (1) year, or both penalties, in the discretion of the court, shall
be impused.—June 26, 1956, No. 96, p. 622, § 25, renumbered as §{ 22 on
July 17, 1979, No. 114, p. 266, § 22; renumbercd as § 21 and amended on
July 20, 1995 No. 84, § 12 eff. Aug. 1, 1995

Histonry
Amendmens—1995. 3 5 e
Subsection (a): Acl 1995 substituled “Every” with “Any, 6}1(19‘1 adopled by. . . previous
and “and which . . . hervof,” substituted ‘be guilty” with “incur,” and deletled “in il”
Statement of molives.
See Laws of Puerto Rico:
July 20, 1995, No. 84,
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T.28 § 245y LADOR Ch. 11

§ 245y. On coonperative organizations

In the case of workmen or other cooperative associations or organiza-
tions, the advance or payment made Lo the cooperative associates or
members for work done to the cooperative and chargeable to the profits
they are to receive therefrom, shall not be less than the minimum wage rate
fixed by 8§ 245 et seq. of this Gtle or by a mandatory decree or an order of
the Board for the occupation in question and there shall be granted the
enjoyment of the vacations and sick leave established by decree or order of
the Board.—June 26, 1956, No. 96, p. 622, § 26; June 21, 1968, No. 1186, p.
266, § 9, renumbered as § 23 on July 17, 1979, No. 114, p. 266, § 23,
renumbered again as § 22 on July 20, 1995, No. 84. § 13, eff. Aug. 1, 1995.

§ 245z. Authority of Court of First Instance

Authority is hereby vested in the Court of First Instance of Puerto Rico
ta take cognizance of actions instituted for the commission of the offenses
established in §§ 245 et seq. of this title. Such cases shall be heard by a
court without a jury and it shall be the duty of the Secretary of Justice to
prosecute the pertinent indictiments.—June 26, 1956, No. 96, p. 622, § 27,
renumbered as § 24 on July 17, 1979, No. 114, p. 266, § 24, renumbered
again as § 23 on July 20, 1995, No. 84, § 13, cff. Aug. 1, 1995.

History
Cudificalion.

“Buperior Court" was changed to “Court of First [nstance” pursuant to Reorg. Plan No. 1A
of Jaly 28, 1994, known as tha 1994 Jadiciary Act”, §§ 22-23n of Title 4.

§ 246. Injunction and other proceedings

It shall be the duty of the Secretary of Labor and Human Resources,
personally or through his duly authorized agents, to enforee §§ 245 et seq.
of this title and all the decrees, orders, rules and regulations promulgated
hereunder. To this end, whenever, in his opinion, any employer is violating
or contemplates [violating] any provisions of §§ 245 et seq. of this title; ar
has done or is about to do any act prohibited by §§ 245 et seq. of this title,
or by a decree, order, nile or regulation; or has failed, omitted, neglected,
or refused, or is about to fail, omit, neglect, or refuse to perform any duty
imposed on him by §§ 245 et seq. of this title, or by a decree, order, rule or
regulation, the Secretary of Labor and Human Resources may institute
injunction or any other proceedings that may be necessary [to] effectively
to enforce the provisions of §§ 245 et seq. of this title and the decrees,
orders, rules or regulations promulgated hereunder. The Court of First
Instance shall have authority to hear and decide all the aforesaid ac-
tions.—June 26, 1956, No. 96, p. 622, § 28; June 23, 1977, No. 100, p. 295,
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§ I; renumbered as § 25 on July 17, 1979, No. 114, p. 266, § 25; renurn-
bered again as § 24 on July 20, 1995, No. 84, § 13, el Aug. 1, 1985,

Hisrony
Codificalion.
“Superior Court" was changed to “Court of First Instance” pursvant (o Reorg. Plan No A
of July 28, 1994, knotwn as the “1994 Judiciary Act”, §§ 22-23n of Title 4.

§ 246a. Judicial review

(a) The findings of fact at which a Minimum Wage Cormnmittee, ach ng
within its powers, may arrive shall, in absence of fraud, be conclusive. 4 ny
person aggrieved by any mandatory decree or order issued hercu.nder.rm%y
file a petition for its review with the Supreme Court of Puerto Rico wihin
the term of fifteen (16) days following the date of publication of an order or
notice of the Board informing of the approval of a decree in a newspape~ of
general circulation in Puerto Rico. Various petitions for revie'w may be
joined in a single action when the questions raised therein are identical.

(b) The Court may affirm, annul, or remand to the Board the dc'cre{-. ar
order objected to for further action; but the annulment or remandmgluf 4
decree shall only be on the gronnds that the Minimum Wage Committce
acted withoul authority or ultra vires, provided said question has bcen
expressly and timely raised before the Commiltee and later before thf,z
Board; or before the Board in the memorandum provided for by § 24ISL if
the petitioner did not have the opportunity to bring it be.fore the Comrnlt:fxrf:
originally; or because the Board acled without anthority or ultra vires, if
the question was expressly and appropriately raised before the Bo ard
through a motion for reconsideration; or because the decree was procu red
through fraud.

(c) The annulment or remand of an order shall only be on the grou nds
that the Board acted without authority or ultra vires, Provided, T}.wat the
question was expressly and appropriately raised through a motion for
reconsideration before the Board, or because the order was procarcd
through fraud. o ‘

(d) The Board may consider a motion for rer:onsiderat.\oq in connee tion
with an order or decree if such mation is filed before the Bqard_ with !,he
first ten (10) days following the publication of the order or notice informing
about the approval of the decree. 1f the petitioner is nol in agreemcnt“tlth
the decision of the Board, he shall have a term of ten (10) days, recknn'mg
from the date the decision was notified to him, to file the petitiop .for review
provided in this section before the Supreme Court of Puerto Rico.
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T2Y § 246h LAROR Ch. 11

§ 246h. General definitions

In §§ 245 et seq. of this title, the following definitiuns of words and
phrases used herein shall be accepted, unless otherwise deduced from the
context hereof:

Agriculture—~Includes agriculture in all its branches, and, among other
things, the following agricultural activities-

(a) Cultivation and tillage of the soil.

(b) The suwing, cultivation and harvesting of any farm or horticultural
crop, including, among others, sugarcane, coffee, tobacco, pineapples,
vegetables, cereals, fruits and legumes.

(c) The sowing, cultivation and felling of lumber trees (silviculture).

(d) The sowing, cultivation and production of flowers (floriculture).

(e) Cattle raising and dairy (dairying).

() The raising of any other kind of cattle, including swine, goats, horses,
sheep, and fur-bearing animals.

(g) Aviculture and spiculture.

(h) The sowing, cultivation and cotting of pasture.

(i) The growing of any crop with aqueous solution in gravel or washed
sand, without the use of soil (hydroponics).

The term “agriculture” also comprises any work carried out by an
employer on a farm or estate as incidental to the abovementioned
agricultural activities, including maintenance work in conneclion with the
farm or estate, the implemen(s or equipment thereof, and the preparation

of the products for marketing in their natural state, or their delivery to the
warehouse or the market, or to carriers for transportation to the market.

Commiliee.—Means Minimum Wage Committee.

Hmployer.—Includes every natural or artificial person of whatever
nature wha or which, whether or not for profit, employs any number of
laborers, warkmen or employees, or allows them to work for compensation
of any sort; and includes the chief, director, official, manager, officer,
managing partner, administrator, superintendent, supervisor, foreman,
overseer, agent, or representative of any such natural or artificial person.

Labor conditions.—Includes wages, working hours and any other con-
dition related with the services rendered by workmen to their employers.

Mandalory decree.—Mcans a decree fixing minimum wages approved by
the Minimum Wage Board under the provisions of §§ 245 ct seq. of this
title or of Act No. 8 of April 5, 1941,

To employ —Means to compel, tolerale or permit. anyone to work.

Industry. —Means any field of economic activity and embraces agricul-
ture, silvicalture, and fishery; mining; ronstruction; manufacture; whole-
sale and retail trade; finance, insurance and real estate business; transpor-
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lation, communications and other utilities; and personal (except domestic),
professional and commercial services.

Manufacturing industry.—Includes every work, labor or service done
ur rendered for the fabrication, construction, ereation, assembling, or the
final conversion of one or more products into_ finished goods.

Baard.—Means the Minimum Wage Board.

Workman, employes, or luborer—Includes every person who exercises
performs, or carries oul any art, trade, employment, or work under the
orders or for the benefit of another, un the basis of a contract of hire of
services, or for remuneration of any kind or an express or implied promis=
to rcceeive same, in any industry.

Federal onder or federal wage order—Means an order fixing minimun
wages for an industry in Puerto Rico under the provisions of the Feders
Fair Labor Standards Act of 1938.

Chairman,—Means the Chairman of the Minimum Wage Board.

Production on a commercial scale.—Means production for sale on the
market in the normal course of business, in quantities and at the prices
justified by the operation of a plant, establishment, factory, machinery »r
machinery assembly with capacity to carry out the main functions involved
in the production on a commercial scale of a manufactured article.

Waier irrigaiors.—Includes those feld workers who direct or contro)
waler for irrigation in the sugarcane field. )

Wage.—Includes salary, wage, and any sort of compensation, whc@erm
money, kind, services, facilities, or a combination of any of them; but it shall
include money only in the case of the minimum wage prescribed un_der the
provisions of §§ 245 et seq. of this Litle, unless otherwise provided ©r
authorized by the Board.

Minimum wage fized in §§ 245 et seq. of this title.—Or "minimum wage
fixed", or “legal minimum wage" shall comprise the minimum wages fixed

by §§ 245 et seq. of this title in § 245h of this title, as well as the minimam

_wages heretofore or hereafter fixed by mandatory decrees.——June 26, 1956,

No. 96, p. 622, § 36, renumbered as § 33 and amended on July 17, 1979,
No. 114, p. 266, § 33; renumbered again as § 32 on July 20, 1995, No. 84,
§ 17, eff Aug. 1, 1995.

§ 246j. Authority to amend the definitions for industries and industry
divisions
Besides the power vested in it by § 245j(a) of this title fn. qef'me
industries, upon establishing proceedings for fixing or revising minim win
wages and establishing the right to enjoy vacation and sick leave, or for the
revision of the provisions regarding minimum compensation guarani.ees
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T.29 § 246k LABOR Ch. 11

fixed in the mandatory decrees promulgated nnder Act No. 8 of April 5,
191, as amended,of this title, the Board may amend the definitions of the
industries or industry divisions whenever it may deem it necessary to
conform the same to the interpretations, variations or amendments of the
corresponding definitions contained in a federal wage order. The Board
may not, however, amend a definition in such a way as to bring about an
increase or reduction of the minimum wage fixed by §§ 245 et seq. of this
litle, by & f{ederal order or by an order or by an order or decree of the
Board, without complying with the provisions of §§ 245i, 245j, 245k, 245!
and 245m of this title—June 26, 1956, No. 96, p. 622, § 38; Juue 21, 1968,
No. 116, p. 226, § 11; renumnbered as § 34 and amended on July 17, 1979,
No. 114, p. 266, § 35; Sept. 23, 1983, No. 21, p. 408, § 8; renumbered as § 33
on July 20, 1995, No. 84, § 17, eff. Aug. 1, 1995.

& 246k Saving clause
((a)) [Repealed.}

[(b)] Nothing provided in §§ 245 et seq. of this title shall have the effect
of reducing any minimumn wage rate fixed by a mandatory decree in force
or approved as of the date this Act takes effect.

[(c)] Nothing provided in this section shall deprive the Supreme Court of
authority to consider and decide any petition for review under Act No. 8 of
Aprnil 5, 1941, 45 amended, which may be pending before said court on the
day this Act takes effect.

[(d)] Notwithstanding the repeal of former §§ 6, 7, 8 and 37 of this aet
(8§ 245, 245f, 245g and 246i of this Gitle), if there exists at the present time
any industry of those mentioned in the repealed sections which is not
covercd by any mandatory decrce of the Minimum Wage Board of Puerto
Rico, federal wage order or by any other act, the provisions of said sections
regarding such industry shall continue in full force and effect, in all their
terms, until the Board determines otherwise.—June 26, 1956, No. 96, p.
622, § 40; June 23, 1971, No. 75, p. 266, §§ 1, 2; renumbered as § 36 and
amended on July 17, 1979, No. 114, p. 266, § 37; Sept. 23, 1983, No. 21, p.

408, § 9; renumbered as § 35 and amended on July 20, 1995, No. 84, §§ 17,
19, eff Aug. I, 1995.

Histonry
Amendments—1935.
Subsection (a): Act 138 repealed this subsection and reviesignated the text of substclivns
(b)(e) as (a)-(d) without redesignating the letters.
Effectiveness.

The effewtive date of Lhis Acl, mentioned throughoul this sechon, refers Lo Act Aug. 1, 1995,
No. 84.

oy}
[+2]

Ch. 11 MINIMUM WAGES T.29 § M7

§ 246L. Separable clause

I any clause, paragraph, article, section or part of §§ 245 et seq. ofDl_iS
title is adjudped unconstitutional by a court of competent jurisdiction, szid
judgment shall not affect, impair or invalidate the remainder of this act,but
its effect shall be limited to the clause, paragraph, article, section or pak of
this aet so declared unconstitutional —June 26, 1956, No. 96, p. 622, § 42,
renumbered as § 38 on July 17, 1979, No. 114, p. 266, § 39; renumbercl as
§ 37 on July 20, 1995, No. 84, § 17, eff. Aug. 1, 1995.

§ 246m. Repealed. Act July 20, 1995, No. 84, § 5, eff. Aug. 1, 1935,

HistoRY
Repeal. . .
This section, derived from § 43 of Act No. Y6 of June 28, 1956, pnmded.l'cfr revison of
minimun wages by the Board, vacation and sick leave, and gnaranteed minimum vsges.

Before repeal, this section had been renumbered as § 39 on July 17, 1979, No. 114, 1 266,
§ 40.

§ 247. Vesled rights

Neither the minimum wage nor the vacation or sick leave accrual rite of
any employee shall be reduced as of the effective date of this Act, is eniktled
by virtue of a mandatory decree, to a minimurm wage or an accrual _ratfe of
either leave, greater than what is provided in §§ 245 et seq. of this title.
Nor shall said employce be required to work a number of hours per month
for leave accrual purposes, greater than what is provided in the mandwtory
decree, as of the effective date of this Act. However, all other aspects of 2
mandatory decree, than those previously stated, shall be governcd by the
provisions of §§ 245 et seq. of this title. _

Any unused sick leave accrued under a mandatory decree W?uc}_l exceeds
fifteen (15) days upon the effective date of this Aet, may be liquidated by
agreement between the employer and the employee. '

Any employee who works in an industry which on the cffective d:lFe f.Jf
this Act is covered by a mandatory decree which provides for the periodic
liquidation of sick leave accrued in excess of certain levels prqvidcd thprgm.
shall retain his right to said liquidation under the previously-exsting
terms, provided the employee agrees o said liquidation. . »

Any employee who at present or in the fulurc works in an industry for
which a mandatory decree provides a minimum wage greater than the
federal minimum wage in effect on the effective date of this Act, sh all be
guaranteed the minimum wage which most benefits the employce—July
20, 1995, No. 84, § 20, eff. Aug. 1, 1995, ‘
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_ Histony
Text references.

References to “thia Acl” are (o Act July 20, 1995, No. B4, eff, Aug. 1, 1996,
Codification.

Article 20 of Act July 20, 1995, No. B4, even though it does not form pari of Act June 26,
1966, No. 96, p. 622, has been classified in this chapler because of the pertinence of its 1995
amendmenta to Art 1956,

Btalament of motives.
Sec Laws of Puerto Rico:
July 20, 1995, No. 84.

Chapter 138. Working Hours and Days
SECTION ANALYSIS

271.  Working hours—Per day and week

272. —Regular hours

272a. —Flexible work schedule

274. —Exira wages for extra hours

2175. —Construction of labor contracts

276. —Weekly wage as covering regular hours

2T17. —Monthly wage as covering regular hours

278. —Piecework; extra hours

279. —Construction and improvement work; extra hours; prescrip-
tion on claim

280. —Consolidation of payment for regular and extra hours void

281. —Waiver of wages for extra time prohibited '

282. —Claims of employees; damages; compromise; intervention of
mediators

283. —Pusting notice of work hours; printed models

284. —Payrolls made and kept by employer; subject to inspection

285. —QOccupations subject to law; exceptions

286. —Regulations by Secretary of Labor and Human Resources

287. —Penalties

288, —Definitions

§ 271. Working hours—Per day and weck

-Eight (8) hours of work constitute the legal workday in Puerto Rico.

Forty (40) hours of work constitute a workweeck.—May 15, 1948, No. 379,
p. 1254, § 2; July 23, 1974, No. 223, Part 2, p. 161, § 1; .July 20, 1995, No. 83,
§ L
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) HISTORY
Amendmenls—1995.
Act 1995 amended this rection generally.

Statement of motives.
See Laws of Puerto Rico:
July 20, 1995, No. 83,
Applicability.

Section 6 of Act July 20, 1995, No. 83, provides: “The provisions of this Act [this chapler]
with regard to the meaning and scope of the lerms 'workday’, ‘workweek’ and ‘period for
taking meals' also apply to the Mandatary Decrees of Lhe Minimum Wage Board of It erlo
HRico still in effect, approved under the repealed Act No. B of April 5, 1841, as armended {former

§5 211 et seq. of this title), which eontain norins Lo regulate compensation fur overtiroe aied for
the pericds for taldng meals.”

$ 272. —Regular hours

Regular working hours are eight (8) hours during any workday and iorty
hours (40) during any workweek.—May 15, 1948, No. 379, p. 1254, § 3;July
23, 1974, No. 223, Part 2, p. 1G1, § 2; July 20, 1995, No. 83, § 2.

HisToRY
Amendments—1995,
Act 1995 substituted “period of twenty-four consecutive hours,” with “workday.”
Statement of moliven.
See Laws of Puerto Rico:
Jaly 20, 1995, No. £3.

§ 272a. —Flexible work schedule

An alternate or optional flexible work schedule may be established tolely
by agrcement between the employee and the employer, which will ullf)w
advancing or delaying the hour to begin the workday and the period
assigned for taking meals. This hourly work schedule shall be completed
consecutively, without fractioning it. The aforesaid may be interrupted only
for the period of time provided for or agreed upon for taking mezls.as
established by law. Any such agreement shall also provide for a rest perind
of not less than twelve (12) consecutive hours between daily work.schod-
ules. When these requircments are complied with, those hours whfch are
the result of having advanced or delayed the work schedule or the time for
taking meals during the workday shall not be deemed as overtime.
Nevertheless, those hours worked during the periods reserved f9r resting
or for taking meals and those hours worked in excess of the daxl_y §-hour
workday or the 40-hour workweek, shall be decmed to be and paid for as
overtime, as provided in this chapter—May 15, 1948, No. 379, added 1.5 § 5
on July 20, 1895, No. 83, § 5.
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